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GENERAL CONDITIONS OF THE CONTRACT
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N O T I C E TO B I D D E R S
Sealed proposals will be received by Yancey County in Burnsville NC, in the office of Ms. Lynn Austin,
County Manager, 110 Town Square, Room 11, Burnsville, NC 28714 up to 4:00 pm on September 21,
2020 and immediately thereafter publicly opened and read for the furnishing of labor, material and
equipment entering into the construction of the Cane River Stabilization and Berm Repairs.
Sealed bids shall be sent to the attention of Ms. Lynn Austin and shall be labeled with project
name and must be marked “SEALED BID, DO NOT OPEN.” All bids must be mailed in separate
envelopes. Do not place multiple bids in same package.
Bids will be received as single prime contractor. All proposals shall be lump sum. A deposit for
Obtaining plans and specifications is not required. The project shall be completed within 75 consecutive
days.
General contractors submitting bids on this project must have license classification for Highway or
Unclassified. The contractor shall perform with his own workforce and own oversight and not
subcontract earthwork activities related to grading and structure placement.
Brief Description of Project:
The project will involve restoring approximately 400 linear feet (LF) of the northern bank of the Cane
River, building a compacted earthen berm offset from the river bank restoration, river channel grading
and associated erosion and sedimentation control. The project will also include removal of sediment
deposits from an adjacent soccer field, and re-construction of a gravel footpath.
Pre-Bid Meeting:
An open mandatory pre-bid meeting will be held for all bidders on September 8, 2020 at 10:00 AM at
the project site location specified below.
Justification of any approvals will be made available to the public in writing no later than 7 days prior to
bid date. The meeting will also address project specific questions, issues and bidding procedures.
Direction to Pre-bid Site Meeting:
The project site is located at the Cane River Park, with a street address of 258 Whittington Road, west
of downtown Burnsville, NC. From US Highway 19E, turn north on US Highway 19W and travel
about ½ mile to Whittington Road. Turn right and the site is ¼ mile on the right. The meeting will
begin in the parking lot at the southeast corner of the park.
General contractors are notified that Chapter 87, Article 1, General Statutes of North Carolina, will be
observed in receiving and awarding general contracts. Under GS 87-1, a contractor that superintends
or manages construction of any building, highway, public utility, grading, structure or improvement
shall be deemed a “general contractor” and shall be so licensed. Therefore, a single prime project that
involves other trades will require the single prime contractor to hold a proper General Contractors
license.
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Each proposal shall be accompanied by a cash deposit or a certified check drawn on some bank or trust
company, insured by the Federal Deposit Insurance Corporation, of an amount equal to not less than five
percent (5%) of the proposal, or in lieu thereof a bidder may offer a bid bond of five percent (5%) of the
bid executed by a surety company licensed under the laws of North Carolina to execute the contract in
accordance with the bid bond. Said deposit shall be retained by the owner as liquidated damages in
event of failure of the successful bidder to execute the contract within ten days after the award or to give
satisfactory surety as required by law.
A performance bond and a payment bond will be required for one hundred percent (100%) of the
contract price. Payment will be made based on ninety-five percent (95%) of monthly estimates and
final payment made upon completion and acceptance of work.
No bid may be withdrawn for a period of thirty (30) days after the scheduled closing time of the receipt
of bids. The owner reserves the right to reject any or all bids and to waive informalities. Corrections for
bid math errors shall be made in accordance with Supplementary to Article 7, “Bid Evaluation” of the
Instructors to Bidders.
Designer:

Owner:

______________________________
Andrew Bick, PE
Headwaters Engineering, PC

__________________________________________
Lynn Austin
Yancey County Manager
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INSTRUCTIONS TO BIDDERS
For a proposal to be considered it must be in accordance with the following instructions:
1. PROPOSALS
Proposals must be made in strict accordance with the Form of Proposal provided therefor, and all
blank spaces for bids, alternates, and unit prices applicable to bidder’s work shall be properly
filled in. When requested alternates are not bid, the proposer shall so indicate by the words “No
Bid”. Any blanks shall also be interpreted as “No Bid”. The bidder agrees that bid on Form of
Proposal detached from specifications will be considered and will have the same force and effect
as if attached thereto. Photocopied or faxed proposals will not be considered. Numbers shall be
stated both in writing and in figures for the base bids and alternates. If figures and writing differ,
the written number will supersede the figures.
Any modifications to the Form of Proposal (including alternates and/or unit prices) will disqualify
the bid and may cause the bid to be rejected.
The bidder shall fill in the Form of Proposal as follows:
a.

If the documents are executed by a sole owner, that fact shall be evidenced by the word
"Owner" appearing after the name of the person executing them.

b.

If the documents are executed by a partnership, that fact shall be evidenced by the word
"Co-Partner" appearing after the name of the partner executing them.

c.

If the documents are executed on the part of a corporation, they shall be executed by either the
president or the vice president and attested by the secretary or assistant secretary in either
case, and the title of the office of such persons shall appear after their signatures. The seal of
the corporation shall be impressed on each signature page of the documents.

d.

If the proposal is made by a joint venture, it shall be executed by each member of the joint
venture in the above form for sole owner, partnership or corporation, whichever form is
applicable.

e.

All signatures shall be properly witnessed.

f.

If the contractor's license of a bidder is held by a person other than an owner, partner or
officer of a firm, then the licensee shall also sign and be a party to the proposal. The title
"Licensee" shall appear under his/her signature.

Proposals should be addressed as indicated in the Advertisement for Bids and be delivered,
enclosed in an opaque sealed envelope, marked "Proposal" and bearing the title of the work, name
of the bidder, and the contractor’s license number of the bidder. Bidders should clearly mark on
the outside of the bid envelope which contract(s) they are bidding.
Bidder shall identify on the bid, the minority businesses that will be utilized on the project with
corresponding total dollar value of the bid and affidavit listing good faith efforts or an affidavit
indicating work under contract will be self-performed.
For projects bid in the single-prime alternative, the names and license numbers of major
subcontractors shall be listed on the proposal form.
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It shall be the specific responsibility of the bidder to deliver his bid to the proper official at the
selected place and prior to the announced time for the opening of bids. Later delivery of a bid for
any reason, including delivery by the United States Postal Service, shall disqualify the bid.
Unit prices quoted in the proposal shall include overhead and profit and shall be the full
compensation for the contractor's cost involved in the work. See General Conditions, Article
17c-1.
2. EXAMINATION OF CONDITIONS
It is understood and mutually agreed that by submitting a bid the bidder acknowledges that he has
carefully examined all documents pertaining to the work, the location, accessibility and general
character of the site of the work and all existing buildings and structures within and adjacent to the
site, and has satisfied himself as to the nature of the work, the condition of existing buildings and
structures, the conformation of the ground, the character, quality and quantity of the material to be
encountered, the character of the equipment, machinery, plant and any other facilities needed
preliminary to and during prosecution of the work, the general and local conditions, the
construction hazards, and all other matters, including, but not limited to, the labor situation which
can in any way affect the work under the contract, and including all safety measures required by
the Occupational Safety and Health Act of 1970 and all rules and regulations issued pursuant
thereto. It is further mutually agreed that by submitting a proposal the bidder acknowledges that
he has satisfied himself as to the feasibility and meaning of the plans, drawings, specifications and
other contract documents for the construction of the work and that he accepts all the terms,
conditions and stipulations contained therein; and that he is prepared to work in cooperation with
other contractors performing work on the site.
Reference is made to contract documents for the identification of those surveys and investigation
reports of subsurface or latent physical conditions at the site or otherwise affecting performance of
the work which have been relied upon by the designer in preparing the documents. The owner
will make copies of all such surveys and reports available to the bidder upon request.
Each bidder may, at his own expense, make such additional surveys and investigations as he may
deem necessary to determine his bid price for the performance of the work. Any on-site
investigation shall be done at the convenience of the owner. Any reasonable request for access to
the site will be honored by the owner.
3. BULLETINS AND ADDENDA
Any addenda to specifications issued during the time of bidding are to be considered covered in
the proposal and in closing a contract they will become a part thereof. It shall be the bidder’s
responsibility to ascertain prior to bid time the addenda issued and to see that his bid includes any
changes thereby required.
Should the bidder find discrepancies in, or omission from, the drawings or documents or should he
be in doubt as to their meaning, he shall at once notify the designer who will send written
instructions in the form of addenda to all bidders. Notification should be no later than seven (7)
days prior to the date set for receipt of bids. Neither the owner nor the designer will be
responsible for any oral instructions.
All addenda should be acknowledged by the bidder(s) on the Form of Proposal. However, even if
not acknowledged, by submitting a bid, the bidder has certified that he has reviewed all issued
addenda and has included all costs associated within his bid.
4. BID SECURITY
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Each proposal shall be accompanied by a cash deposit or a certified check drawn on some bank or
trust company insured by the Federal Deposit Insurance Corporation, or a bid bond in an amount
equal to not less than five percent (5%) of the proposal, said deposit to be retained by the owner as
liquidated damages in event of failure of the successful bidder to execute the contract within ten
(10) days after the award or to give satisfactory surety as required by law (G.S. 143-129).
Bid bond shall be conditioned that the surety will, upon demand, forthwith make payment to the
obligee upon said bond if the bidder fails to execute the contract. The owner may retain bid
securities of any bidder(s) who may have a reasonable chance of award of contract for the full
duration of time stated in the Notice to Bidders. Other bid securities may be released sooner, at
the discretion of the owner. All bid securities (cash or certified checks) shall be returned to the
bidders promptly after award of contracts, and no later then seven (7) days after expiration of the
holding period stated in the Notice to Bidders. Standard Form of Bid Bond is included in these
specifications and shall be used.
5. RECEIPT OF BIDS
Bids shall be received in strict accordance with requirements of the General Statutes of North
Carolina. Bid security shall be required as prescribed by statute. Prior to the closing of the bid,
the bidder will be permitted to change or withdraw his bid. Guidelines for opening of public
construction bids are available from the State Construction Office.
6. OPENING OF BIDS
Upon opening, all bids shall be read aloud. Once bidding is closed, there shall not be any
withdrawal of bids by any bidder and no bids may be returned by the designer to any bidder.
After the opening of bids, no bid may be withdrawn, except under the provisions of G.S. 143129.1, for a period of thirty days unless otherwise specified. Should the successful bidder default
and fail to execute a contract, the contract may be awarded to the next lowest and responsible
bidder. The owner reserves the unqualified right to reject any and all bids. Reasons for rejection
may include, but shall not be limited to, the following:
a.

If the Form of Proposal furnished to the bidder is not used or is altered.

b.

If the bidder fails to insert a price for all bid items, alternate and unit prices requested.

c.

If the bidder adds any provisions reserving the right to accept or reject any award.

d.

If there are unauthorized additions or conditional bids, or irregularities of any kind which tend
to make the proposal incomplete, indefinite or ambiguous as to its meaning.

e.

If the bidder fails to complete the proposal form where information is requested so the bid
may be properly evaluated by the owner.

f.

If the unit prices contained in the bid schedule are unacceptable to the owner and the State
Construction Office.

g.

If the bidder fails to comply with other instructions stated herein.

7. BID EVALUATION
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The award of the contract will be made to the lowest responsible, responsive bidder as soon as practical.
The owner may award on the basis of the base bid and any alternates the owner chooses.
Before awarding a contract, the owner may require the apparent low bidder to qualify himself to be a
responsible bidder by furnishing any or all of the following data:
a. The latest financial statement showing assets and liabilities of the company or other information
satisfactory to the owner.
b. A listing of completed projects of similar size.
c. Permanent name and address of place of business.
d. The number of regular employees of the organization and length of time the organization has been
in business under present name.
e. The name and home office address of the surety proposed and the name and address of the
responsible local claim agent.
f. The names of members of the firms who hold appropriate trade licenses, together with license
numbers.
g. If prequalified, contractor’s information will be reviewed and evaluated comparatively to
submitted prequalification package.

Failure or refusal to furnish any of the above information, if requested, shall constitute a basis for
disqualification of any bidder.
In determining the lowest responsible, responsive bidder, the owner shall take into consideration the
bidder’s compliance with the requirements of G.S. 143-128.2(c), the past performance of the bidder on
construction contracts for the State with particular concern given to completion times, quality of work,
cooperation with other contractors, and cooperation with the designer and owner. Failure of the low
bidder to furnish affidavit and/or documentation as required by G.S. 143-128.2(c) may constitute a basis
for disqualification of the bid.
Should the owner adjudge that the apparent low bidder is not the lowest responsible, responsive bidder by
virtue of the above information, said apparent low bidder will be so notified and his bid security shall be
returned to him.
7.1
Consideration of Bids
After the bids are opened and read, they will be compared on the basis of the summation of the products
of the quantities shown in the bid schedule by the unit bid prices. In the event of errors, omissions, or
discrepancies in the bid prices, corrections to the bid prices will be made in accordance with the
guidelines included below. Such corrected bid prices will be used for the comparison and consideration of
bids. The results of such comparisons will be made available to the public at a later date.
7.2

Correction of Bid Errors

7.2.1 General:
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The provisions of this article shall apply in waiving irregularities and correcting apparent clerical errors
and omissions in the "unit bid price" and the "amount bid" for bid items.
7.2.2 Omitted Unit Bid Price--Amount Bid Completed--Quantity Bid on Is One Unit:
In the case of a bid item for which the "amount bid" is completed, but the "unit bid price" is omitted and
the "quantity" shown in the proposal for the bid item is only one unit, the "unit bid price" shall be deemed
to be the same as the amount bid for that bid item and shall constitute the "contract unit price" for that bid
item.
7.2.3 Omitted Unit Bid Price--Amount Bid Completed--Quantity Bid on Is More Than One Unit:
In the case of a bid item for which the "amount bid" is completed (extension of the "unit bid price" by the
quantity) but the "unit bid price" is omitted and the quantity shown in the proposal for the bid item is
more than one unit, the "unit bid price" shall be deemed to be the amount derived by dividing the "amount
bid" for that item by the quantity shown in the proposal for that bid item and shall constitute the "contract
unit price" for that bid item.
7.2.4 Discrepancy in the "Unit Bid Price" and the "Amount Bid":
The extension for the bid item ("amount bid") shall govern when the discrepancy consists of an obvious
clerical mistake in the "unit bid price" consisting of the misplacement of a decimal point. The correction
to the "unit bid price" will be made only when the following two conditions are met:
1. The corrected "unit bid price" multiplied by the quantity equals the "amount bid" for the bid item.
2. The corrected "unit bid price" is closer to the average of the engineer's estimate and the individual bids
for the contract item than the uncorrected "unit bid price".
7.2.5 Omitted "Unit Bid Price" and Omitted "Amount Bid"--Deemed "Zero" Bid:
In the case of omission of the "unit bid price" and the omission of the "amount bid" for any one item, and
also in the case of the omission of the "amount bid" where a lump sum price is called for, the "amount
bid" and the "unit bid price" shall be deemed to be zero where the value of the omitted "amount bid" is 1
percent or less of the "total amount bid" for the entire project (excluding the omitted item). The value of
the omitted "amount bid" will be derived by determining the average of the engineer's estimate and the
individual bids for that contract item.
Where the "unit bid price" is deemed to be zero as provided in this subarticle, such zero "unit bid price"
shall constitute the "contract unit price" for the affected bid item.
Where the "amount bid" for a lump sum bid item is deemed to be zero as provided in this subarticle, such
zero "amount bid" shall constitute the "contract lump sum price" for that bid item.
8. PERFORMANCE BOND
The successful bidder, upon award of contract, shall furnish a performance bond in an amount
equal to 100 percent of the contract price. See Article 32, General Conditions.
9. PAYMENT BOND
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The successful bidder, upon award of contract, shall furnish a payment bond in an amount equal to
100 percent of the contract price. See Article 32, General Conditions.
10. PAYMENTS
Payments to the successful bidders (contractors) will be made on the basis of monthly estimates.
See Article 28, General Conditions.
11. PRE-BID CONFERENCE
Prior to the date set for receiving bids, the Designer may arrange and conduct a Pre-Bid
Conference for all prospective bidders. The purpose of this conference is to review project
requirements and to respond to questions from prospective bidders and their subcontractors or
material suppliers related to the intent of bid documents. Attendance by prospective bidders shall
be as required by the “Notice to Bidders”.
12. SUBSTITUTIONS
Material, product, or equipment substitutions proposed by the bidders to those specified herein can
only be considered during the bidding phase until ten days prior to the receipt of bids when
submitted to the Designer with sufficient data to confirm material, product, or equipment equality.
Proposed substitutions submitted after this time will be considered only as potential change order.
Submittals for proposed substitutions shall include the following information:
a.

Name, address, and telephone number of manufacturer and supplier as appropriate.

b.

Trade name, model or catalog designation.

c.

Product data including performance and test data, reference standards, and technical
descriptions of material, product, or equipment. Include color samples and samples of
available finishes as appropriate.

d.

Detailed comparison with specified products including performance capabilities, warranties,
and test results.

e.

Other pertinent data including data requested by the Designer to confirm product equality.

If a proposed material, product, or equipment substitution is deemed equal by the Designer to
those specified, all bidders of record will be notified by Addendum.
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GENERAL CONDITIONS OF THE CONTRACT
ARTICLE 1 - DEFINITIONS
a. The contract documents consist of the Notice to Bidders; Instructions to Bidders; General
Conditions of the Contract; special conditions if applicable; Supplementary General Conditions;
the drawings and specifications, including all bulletins, addenda or other modifications of the
drawings and specifications incorporated into the documents prior to their execution; the proposal;
the contract; the performance bond; the payment bond; and insurance certificates. All of these
items together form the contract.
b. The owner is Yancey County.
c. The designer(s) are those referred to within this contract, or their authorized representatives. The
designer(s), as referred to herein, shall mean architect and/or engineer. They will be referred to
hereinafter as if each were of the singular number, masculine gender.
d. The contractor, as referred to hereinafter, shall be deemed to be either of the several contracting
parties called the "Party of the First Part" in either of the several contracts in connection with the
total project. Where, in special instances hereinafter, a particular contractor is intended, an
adjective precedes the word "contractor," as "general," "heating," etc. For the purposes of a single
prime contract, the term Contractor shall be deemed to be the single contracting entity identified as
the “Party of the First Part” in the single Construction Contract. Any references or adjectives that
name or infer multiple prime contractors shall be interpreted to mean the single prime Contractor.
e. A subcontractor, as the term is used herein, shall be understood to be one who has entered into a
direct contract with a contractor, and includes one who furnishes materials worked to a special
design in accordance with plans and specifications covered by the contract, but does not include
one who only sells or furnishes materials not requiring work so described or detailed.
f. Written notice shall be defined as notice in writing delivered in person to the contractor, or to a
partner of the firm in the case of a partnership, or to a member of the contracting organization, or
to an officer of the organization in the case of a corporation, or sent to the last known business
address of the contracting organization by registered mail.
g. Work, as used herein as a noun, is intended to include materials, labor, and workmanship of the
appropriate contractor.
h. The project is the total construction work to be performed under the contract documents by the
several contractors.
i. Change order, as used herein, shall mean a written order to the contractor subsequent to the
signing of the contract authorizing a change in the contract. The change order shall be signed by
the contractor, designer and the owner, in that order.
j. Field Order, as used herein, shall mean a written approval for the contractor to proceed with the
work requested by owner prior to issuance of a formal Change Order. The field order shall be
signed by the contractor, designer, and the owner.
k. Time of completion, as stated in the contract documents, is to be interpreted as consecutive
calendar days measured from the date established in the written Notice to Proceed, or such other
date as may be established herein.
l. Liquidated damages, as stated in the contract documents, is an amount reasonably estimated in
advance to cover the consequential damages associated with the Owner’s economic loss in not
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being able to use the Project for its intended purposed at the end of the contract’s completion date
as amended by change order, if any, by reason of failure of the contractor(s) to complete the work
within the time specified. Liquidated damages does not include the Owner’s extended contract
administration costs (including by not limited to additional fees for architectural and engineering
services, testing services, inspection services, commission services, etc). such other damages
directly resulting from delays caused solely by the contractor, or consequential damages that the
Owner identified in the bid documents that may be impacted by any delay caused solely by the
Contractor (e.g. if a multi-phased project-subsequent phases, delays in start of other projects that
are dependent on the completion of this Project, extension of leases and/or maintenance
agreements for other facilities).
m. Surety, as used herein, shall mean the bonding company or corporate body which is bound with
and for the contractor, and which engages to be responsible for the contractor and his acceptable
performance of the work.
n. Routine written communications between the Designer and the Contractor are any
communication other than a “request for information” provided in letter, memo, or transmittal
format, sent by mail, courier, electronic mail, or facsimile. Such communications cannot be
identified as “request for information”.
o. Clarification or Request for information (RFI) is a request from the Contractor seeking an
interpretation or clarification by the Designer relative to the contract documents. The RFI, which
shall be labeled (RFI), shall clearly and concisely set forth the issue or item requiring clarification
or interpretation and why the response is needed. The RFI must set forth the Contractor’s
interpretation or understanding of the contract documents requirements in question, along with
reasons for such an understanding.
p. Approval means written or imprinted acknowledgement that materials, equipment or methods of
construction are acceptable for use in the work.
q. Inspection shall mean examination or observation of work completed or in progress to determine
its compliance with contract documents.
r. “Equal to” or “approved equal” shall mean materials, products, equipment, assemblies, or
installation methods considered equal by the bidder in all characteristics (physical, functional, and
aesthetic) to those specified in the contract documents. Acceptance of equal is subject to approval
of Designer and owner.
s. “Substitution” or “substitute” shall mean materials, products, equipment, assemblies, or
installation methods deviating in at least one characteristic (physical, functional, or aesthetic) from
those specified, but which in the opinion of the bidder would improve competition and/or enhance
the finished installation. Acceptance of substitution is subject to the approval of the Designer and
owner.
t. Provide shall mean furnish and install complete in place, new clean operational, and read for use.
u. Indicated and shown shall mean provide as detailed, or called for, and reasonably implied in the
contract documents.
v. Special inspector is one who inspects materials, installation, fabrication, erection or placement of
components and connections requiring special expertise to ensure compliance with the approved
construction documents and referenced standards.
w. Commissioning is a quality assurance process that verifies and documents that building
components and systems operate in accordance to the owner’s project requirements and the project
design documents.
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x. Designer Final Inspection is the inspection performed by the design team to determine the
completeness of the project in accordance with approved plans and specifications.
y. Final Acceptance is the date in which the Owner accepts the construction as totally complete.
This includes the Final Inspection and certification by the designer that all punch lists are
completed.
ARTICLE 2 - INTENT AND EXECUTION OF DOCUMENTS
a. The drawings and specifications are complementary, one to the other and that which is shown on
the drawings or called for in the specifications shall be as binding as if it were both called for and
shown. The intent of the drawings and specifications is to establish the scope of all labor,
materials, transportation, equipment, and any and all other things necessary to provide a complete
job. In case of discrepancy or disagreement in the contract documents, the order of precedence
shall be: Form of Contract, specifications, large-scale detail drawings, small-scale drawings.
b. The wording of the specifications shall be interpreted in accordance with common usage of the
language except that words having a commonly used technical or trade meaning shall be so
interpreted in preference to other meanings.
c. The contractor shall execute each copy of the proposal, contract, performance bond and payment
bond as follows:
1.

If the documents are executed by a sole owner, that fact shall be evidenced by the word
"Owner" appearing after the name of the person executing them.

2.

If the documents are executed by a partnership, that fact shall be evidenced by the word
"Co-Partner" appearing after the name of the partner executing them.

3.

If the documents are executed on the part of a corporation, they shall be executed by either the
president or the vice president and attested by the secretary or assistant secretary in either case,
and the title of the office of such persons shall appear after their signatures. The seal of the
corporation shall be impressed on each signature page of the documents.

4.

If the documents are made by a joint venture, they shall be executed by each member of the
joint venture in the above form for sole owner, partnership or corporation, whichever form is
applicable to each particular member.

5.

All signatures shall be properly witnessed.

6.

If the contractor's license is held by a person other than an owner, partner or officer of a firm,
then the licensee shall also sign and be a party to the contract. The title "Licensee" shall
appear under his/her signature.

7.

The bonds shall be executed by an attorney-in-fact. There shall be attached to each copy of
the bond a certified copy of power of attorney properly executed and dated.

8.

Each copy of the bonds shall be countersigned by an authorized individual agent of the
bonding company licensed to do business in North Carolina. The title "Licensed Resident
Agent" shall appear after the signature.

9.

The seal of the bonding company shall be impressed on each signature page of the bonds.

10. The contractor's signature on the performance bond and the payment bond shall correspond
with that on the contract.
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ARTICLE 3 - CLARIFICATIONS AND DETAIL DRAWINGS
a. In such cases where the nature of the work requires clarification by the designer, such clarification
shall be furnished by the designer with reasonable promptness by means of written instructions or
detail drawings, or both. Clarifications and drawings shall be consistent with the intent of contract
documents, and shall become a part thereof.
b.

The contractor(s) and the designer shall prepare, if deemed necessary, a schedule fixing dates upon
which foreseeable clarifications will be required. The schedule will be subject to addition or
change in accordance with progress of the work. The designer shall furnish drawings or
clarifications in accordance with that schedule. The contractor shall not proceed with the work
without such detail drawings and/or written clarifications.

ARTICLE 4 - COPIES OF DRAWINGS AND SPECIFICATIONS
If requested by the contractor, paper copies of plans and specifications shall be furnished free of
charge as follows:
a. General contractor - Up to four sets of general contractor drawings and specifications, plus a clean
set of black line prints on white paper of all appropriate drawings, upon which the contractor shall
clearly and legibly record all work-in-place that is at variance with the contract documents.
b. Additional sets shall be furnished at cost, including mailing, to the contractor upon request by the
contractor. This cost shall be stated in the bidding documents.
ARTICLE 5 - SHOP DRAWINGS, SUBMITTALS, SAMPLES, DATA
a.

Within 15 consecutive calendar days after the notice to proceed, each prime contractor shall
submit a schedule for anticipated submission of all shop drawings, product data, samples, and
similar submittals to the designer. This schedule shall indicate the items, relevant specification
sections, other related submittal, data, and the date when these items will be furnished to the
designer.

b. The Contractor(s) shall review, approve and submit to the Designer all Shop Drawings,
Coordination Drawings, Product Data, Samples, Color Charts, and similar submittal data required
or reasonably implied by the Contract Documents. Required Submittals shall bear the
Contractor’s stamp of approval, any exceptions to the Contract Documents shall be noted on the
submittals, and copies of all submittals shall be of sufficient quantity for the Designer to retain up
to three (3) copies of each submittal for his own use plus additional copies as may be required by
the Contractor. Submittals shall be presented to the Designer in accordance with the schedule
submitted in paragraph (a) so as to cause no delay in the activities of the Owner or of separate
Contractors.
c. The Designer shall review required submittals promptly, noting desired corrections if any, and
retaining two copies (one for the Designer and one for the owner) for his use. The remaining
copies of each submittal shall be returned to the Contractor not later than twenty (20) days from
the date of receipt by the Designer, for the Contractor’s use or for corrections and resubmittal as
noted by the Designer. When resubmittals are required, the submittal procedure shall be the same
as for the original submittals.
d. Approval of shop drawings/submittals by the Designer shall not be construed as relieving the
Contractor from responsibility for compliance with the design or terms of the contract documents
nor from responsibility of errors of any sort in the shop drawings, unless such lack of compliance
or errors first have been called in writing to the attention of the Designer by the Contractor.
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ARTICLE 6 - WORKING DRAWINGS AND SPECIFICATIONS AT THE JOB SITE
a. The contractor shall maintain, in readable condition at his job office, one complete set of working
drawings and specifications for his work including all shop drawings. Such drawings and
specifications shall be available for use by the designer or his authorized representative and the
owner.
b. The contractor shall maintain at the job office, a day-to-day record of work-in-place that is at
variance with the contract documents. Such variations shall be fully noted on project drawings by
the contractor and submitted to the designer upon project completion and no later than 30 days
after acceptance of the project.
c. The contractor shall maintain at the job office a record of all required tests that have been
performed, clearly indicating the scope of work inspected and the date of approval or rejection.
ARTICLE 7 - OWNERSHIP OF DRAWINGS AND SPECIFICATIONS
All drawings and specifications are instruments of service and remain the property of the owner.
The use of these instruments on work other than this contract without permission of the owner is
prohibited. All copies of drawings and specifications other than contract copies shall be returned
to the owner upon request after completion of the work.
ARTICLE 8 - MATERIALS, EQUIPMENT, EMPLOYEES
a. The contractor shall, unless otherwise specified, supply and pay for all labor, transportation,
materials, tools, apparatus, lights, power, heat, sanitary facilities, water, scaffolding and
incidentals necessary for the completion of his work, and shall install, maintain and remove all
equipment of the construction, other utensils or things, and be responsible for the safe, proper and
lawful construction, maintenance and use of same, and shall construct in the best and most
workmanlike manner, a complete job and everything incidental thereto, as shown on the plans,
stated in the specifications, or reasonably implied therefrom, all in accordance with the contract
documents.
b. All materials shall be new and of quality specified, except where reclaimed material is authorized
herein and approved for use. Workmanship shall at all times be of a grade accepted as the best
practice of the particular trade involved, and as stipulated in written standards of recognized
organizations or institutes of the respective trades except as exceeded or qualified by the
specifications.
c. Upon notice, the contractor shall furnish evidence as to quality of materials.
d. Products are generally specified by ASTM or other reference standard and/or by manufacturer's
name and model number or trade name. When specified only by reference standard, the
Contractor may select any product meeting this standard, by any manufacturer. When several
products or manufacturers are specified as being equally acceptable, the Contractor has the option
of using any product and manufacturer combination listed. However, the contractor shall be aware
that the cited examples are used only to denote the quality standard of product desired and that
they do not restrict bidders to a specific brand, make, manufacturer or specific name; that they are
used only to set forth and convey to bidders the general style, type, character and quality of
product desired; and that equivalent products will be acceptable. Request for substitution of
materials, items, or equipment shall be submitted to the designer for approval or disapproval; such
approval or disapproval shall be made by the designer prior to the opening of bids. Alternate
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materials may be requested after the award if it can clearly be demonstrated that it is an added
benefit to the owner and the designer and owner approves.
e. The designer is the judge of equality for proposed substitution of products, materials or
equipment.
f. If at any time during the construction and completion of the work covered by these contract
documents, the language, conduct, or attire of any workman of the various crafts be adjudged a
nuisance to the owner or designer, or if any workman be considered detrimental to the work, the
contractor shall order such parties removed immediately from grounds.
ARTICLE 9 - ROYALTIES, LICENSES AND PATENTS
It is the intention of the contract documents that the work covered herein will not constitute in any
way infringement of any patent whatsoever unless the fact of such patent is clearly evidenced
herein. The contractor shall protect and save harmless the owner against suit on account of
alleged or actual infringement. The contractor shall pay all royalties and/or license fees required
on account of patented articles or processes, whether the patent rights are evidenced hereinafter.
ARTICLE 10 - PERMITS, INSPECTIONS, FEES, REGULATIONS
a. The contractor shall give all notices and comply with all laws, ordinances, codes, rules and
regulations bearing on the conduct of the work under this contract. If the contractor observes that
the drawings and specifications are at variance therewith, he shall promptly notify the designer in
writing. See Instructions to Bidders, Paragraph 3, Bulletins and Addenda. Any necessary changes
required after contract award shall be made by change order in accordance with Article 17. If the
contractor performs any work knowing it to be contrary to such laws, ordinances, codes, rules and
regulations, and without such notice to the designer, he shall bear all cost arising therefrom.
Additional requirements implemented after bidding will be subject to equitable negotiations.
b. All work under this contract shall conform to State, local and national codes as are applicable.
The cost of all required inspections and permits shall be the responsibility of the contractor and
included within the bid proposal.
c. Environmental permits have been obtained by the Owner and are provided in the Construction
Documents. A copy of the Construction Documents shall be maintained in the Site Inspection
Box throughout the duration of construction.
ARTICLE 11 - PROTECTION OF WORK, PROPERTY AND THE PUBLIC
a. The contractor shall take appropriate care protecting all roads, and sidewalks when crossing with
equipment. All utilities shall not be disturbed unless noted otherwise on the plans.
b. In order to protect the river channel when the work is not in progress, the contractor shall not
disturb more area in the river channel than can be stabilized in one working day. The contractor
shall, to the extent practicable, protect all portions of the project when the work is not in progress.
Any work damaged through the lack of proper protection shall be required or replaced without
additional cost to the owner.
c. The contractor shall protect all trees and shrubs designated to remain in the vicinity of the
operations by building substantial boxes around same. He shall barricade all walks, roads, etc., as
directed by the designer to keep the public away from the construction. All trenches, excavations
or other hazards in the vicinity of the work shall be well barricaded and properly lighted at night.
12

d. The contractor shall provide all necessary safety measures for the protection of all persons on the
job, including the requirements of the A.G.C. Accident Prevention Manual in Construction, as
amended, and shall fully comply with all state laws or regulations and North Carolina State
Building Code requirements to prevent accident or injury to persons on or about the location of the
work. Persons on the project site must wear appropriate safety attire and protective equipment
such as: flash orange vests, helmets, and safety boots when working near moving machinery.
e. The contractor shall adhere to the rules, regulations and interpretations of the North Carolina
Department of Labor relating to Occupational Safety and Health Standards for the Construction
Industry (Title 29, Code of Federal Regulations, Part 1926, published in Volume 39, Number 122,
Part II, June 24, 1974, Federal Register), and revisions thereto as adopted by General Statutes of
North Carolina 95-126 through 155.
f. The contractor shall designate a responsible person of his organization as safety officer/inspector
to inspect the project site for unsafe health and safety hazards, to report these hazards to the
contractor for correction, and whose duties also include accident prevention on the project, and to
provide other safety and health measures on the project site as required by the terms and
conditions of the contract. The name of the safety inspector shall be made known to the designer
and owner at the time of the preconstruction conference and in all cases prior to any work starting
on the project.
g. In the event of emergency affecting the safety of life, the protection of work, or the safety of
adjoining properties, the contractor is hereby authorized to act at his own discretion, without
further authorization from anyone, to prevent such threatened injury or damage. Any
compensation claimed by the contractor on account of such action shall be determined as provided
for under Article 17(b).
h. Any and all costs associated with correcting damage caused to adjacent properties of the
construction site or staging area shall be borne by the contractor. These costs shall include but not
be limited to flooding, mud, sand, stone, debris, and discharging of waste products.
ARTICLE 12 - SEDIMENTATION POLLUTION CONTROL ACT OF 1973
a. Any land-disturbing activity performed by the contractor(s) in connection with the project shall
comply with all erosion control measures set forth in the contract documents and any additional
measures which may be required in order to ensure that the project is in full compliance with the
Sedimentation Pollution Control Act of 1973, as implemented by Title 15, North Carolina
Administrative Code, Chapter 4, Sedimentation Control, Subchapters 4A, 4B and 4C, as amended
(15 N.C.A.C. 4A, 4B and 4C).
b. The contractor is responsible for the installation and maintenance of an on-site rain gauge. The
contractor is responsible for proper maintenance of the NPDES Forms provided in the
construction documents and shall record the following on the NPDES Forms: daily rain data, daily
inspections of Sediment and Erosion Control devices. The contractor shall obtain designer
certification of the NPDES Forms on a weekly basis. The NPDES Forms shall be maintained onsite with the construction documents in Site Inspection Box.
c. Upon receipt of notice that a land-disturbing activity is in violation of said act, the contractor(s)
shall be responsible for ensuring that all steps or actions necessary to bring the project in
compliance with said act are promptly taken.
d. The contractor(s) shall be responsible for defending any legal actions instituted pursuant to
N.C.G.S. 113A-64 against any party or persons described in this article.
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e. To the fullest extent permitted by law, the contractor(s) shall indemnify and hold harmless the
owner, the designer and the agents, consultants and employees of the owner and designer, from
and against all claims, damages, civil penalties, losses and expenses, including, but not limited to,
attorneys' fees, arising out of or resulting from the performance of work or failure of performance
of work, provided that any such claim, damage, civil penalty, loss or expense is attributable to a
violation of the Sedimentation Pollution Control Act. Such obligation shall not be construed to
negate, abridge or otherwise reduced any other right or obligation of indemnity which would
otherwise exist as to any party or persons described in this article.
ARTICLE 13 - INSPECTION OF THE WORK
a. It is a condition of this contract that the work shall be subject to inspection during normal working
hours and during any time work is in preparation and progress by the designer, designated official
representatives of the owner and those persons required by state law to test special work for
official approval. The contractor shall therefore provide safe access to the work at all times for
such inspections.
b. All instructions to the contractor will be made only by or through the designer or his designated
project representative. Observations made by official representatives of the owner shall be
conveyed to the designer for review and coordination prior to issuance to the contractor.
c. All work shall be inspected by designer and/or special inspector prior to being covered by the
contractor. Contractor shall give a minimum two weeks notice unless otherwise agreed to by all
parties. If inspection fails, after the first reinspection all costs associated with additional
reinspections shall be borne by the contractor.
d. Where special inspection or testing is required by virtue of any state laws, instructions of the
designer, specifications or codes, the contractor shall give adequate notice to the designer of the
time set for such inspection or test, if the inspection or test will be conducted by a party other than
the designer. Such special tests or inspections will be made in the presence of the designer, or his
authorized representative, and it shall be the contractor's responsibility to serve ample notice of
such tests.
e. All laboratory tests shall be paid by the owner unless provided otherwise in the contract
documents, except the contractor shall pay for laboratory tests to prove compliance with contract
documents, particularly related to borrow soils.
f. Should any work be covered up or concealed prior to inspection and approval by the designer,
such work shall be uncovered or exposed for inspection, if so requested by the designer in writing.
Inspection of the work will be made promptly upon notice from the contractor. All cost involved
in uncovering, repairing, replacing, recovering and restoring to design condition, the work that has
been covered or concealed will be paid by the contractor involved.
ARTICLE 14 - CONSTRUCTION SUPERVISION AND SCHEDULE
a. Throughout the progress of the work, the contractor shall keep at the job site, a competent
superintendent and supervisory staff satisfactory to the designer and the owner. The
superintendent and supervisory staff shall not be changed without the consent of the designer and
owner unless said superintendent ceases to be employed by the contractor or ceases to be
competent as determined by the contractor, designer or owner. The superintendent and other staff
designated by the contractor in writing shall have authority to act on behalf of the contractor, and
instructions, directions or notices given to him shall be as binding as if given to the contractor.
However, directions, instructions, and notices shall be confirmed in writing.
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b. The contractor shall examine and study the drawings and specifications and fully understand the
project design, and shall provide constant and efficient supervision to the work. Should he
discover any discrepancies of any sort in the drawings or specifications, he shall report them to the
designer without delay. He will not be held responsible for discrepancies in the drawings and/or
specifications, but shall be held responsible to report them should they become known to him.
c. All contractors shall be required to cooperate and consult with each other during the construction
of this project. Each contractor shall lay out and execute his work to cause the least delay to other
contractors. Each contractor shall be financially responsible for any damage to other contractor's
work and for undue delay caused to other contractors on the project.
d. The contractor is required to attend job site progress conferences as called by the designer. The
contractor shall be represented at these job progress conferences by both home office and project
personnel. These representatives shall have authority to act on behalf of the contractor. These
meetings shall be open to subcontractors, material suppliers and any others who can contribute
toward maintaining required job progress. It shall be the principal purpose of these meetings, or
conferences, to effect coordination, cooperation and assistance in every practical way toward the
end of maintaining progress of the project on schedule and to complete the project within the
specified contract time. Each contractor shall be prepared to assess progress of the work as
required in his particular contract and to recommend remedial measures for correction of progress
as may be appropriate. The designer or his authorized representative shall be the coordinator of the
conferences and shall preside as chairman. The contractor shall turn over a copy of his daily
reports to the Designer and Owner at the job site progress conference. Owner will determine daily
report format.
e. The contractor(s) shall, employ an engineer or a land surveyor licensed in the State of North
Carolina to lay out the work and to establish a bench mark in a location where same will not be
disturbed and where direct instruments sights may be taken. The contractor shall provide a
Construction Survey as specified in the Technical Specifications. The Construction Survey will
be performed by contractor and shall include setting a construction baseline and offset with
grading information.
f. The proposed project construction schedule shall be presented to the designer no later than fifteen
(15) days after written notice to proceed. No application for payment will be processed until this
schedule is accepted by the designer and owner.
g. The contractor shall create the project construction schedule, which will be approved by the
designer, using a bar chart schedule.
h. A pre-construction conference will be held, the Designer, Contractor, and Owner shall be present.
Following the completion of the project and before the Contractor demobilizes, a meeting will be
held with the Designer, Contractor, and Owner, and any deficiencies in the project will be
addressed and corrected before Contractor demobilizes. Subcontractors shall not represent the
Contractor in any of the progress conferences and other meetings called by the Designer.
ARTICLE 15 - CONTRACTOR AND SUBCONTRACTOR RELATIONSHIPS
a. The contractor agrees that the terms of these contract documents shall apply equally to each
subcontractor as to the contractor, and the contractor agrees to take such action as may be
necessary to bind each subcontractor to these terms. The contractor further agrees to conform to
the Code of Ethical Conduct as adopted by the Associated General Contractors of America, Inc.,
with respect to contractor-subcontractor relationships, and that payments to subcontractors shall be
made in accordance with the provisions of G.S. 143-134.1 titled Interest on final payments due to
prime contractors: payments to subcontractors.
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b. Within seven days of receipt by the prime contractor of each periodic or final payment, the prime
contractor shall pay the subcontractor based on work completed or service provided under the
subcontract. Should any periodic or final payment to the subcontractor be delayed by more than
seven days after receipt of periodic or final payment by the prime contractor, the prime contractor
shall pay the subcontractor interest, beginning on the eighth day, at the rate of one percent (1%)
per month or fraction thereof on such unpaid balance as may be due.
c. The percentage of retainage on payments made by the prime contractor to the subcontractor shall
not exceed the percentage of retainage on payments made by the owner to the prime contractor.
Any percentage of retainage on payments made by the prime contractor to the subcontractor that
exceeds the percentage of retainage on payments made by the owner to the prime contractor shall
be subject to interest to be paid by the prime contractor to the subcontractor at the rate of one
percent (1%) per month or fraction thereof.
d. Nothing in this section shall prevent the prime contractor at the time of application and
certification to the owner from withholding application and certification to the owner for payment
to the subcontractor for unsatisfactory job progress; defective construction not remedied; disputed
work; third-party claims filed or reasonable evidence that claim will be filed; failure of
subcontractor to make timely payments for labor, equipment and materials; damage to prime
contractor or another subcontractor; reasonable evidence that subcontract cannot be completed for
the unpaid balance of the subcontract sum; or a reasonable amount for retainage not to exceed the
initial percentage retained by owner.
ARTICLE 16 - DESIGNER'S STATUS
a. The designer shall provide general administration of the performance of construction contracts,
including liaison and necessary inspection of the work to ensure compliance with plans and
specifications. He is the agent of the owner only for the purpose of constructing this work and to
the extent stipulated in the contract documents. He has authority to stop work or to order work
removed, or to order corrections of faulty work where such action may be necessary to assure
successful completion of the work.
b. The designer is the impartial interpreter of the contract documents, and, as such, he shall exercise
his powers under the contract to enforce faithful performance by both the owner and the
contractor, taking sides with neither.
c. Should the designer cease to be employed on the work for any reason whatsoever, then the owner
shall employ a competent replacement who shall assume the status of the former designer.
d. The designer will make periodic inspections of the project at intervals appropriate to the stage of
construction. He will inspect the progress, the quality and the quantity of the work.
e. The designer and the owner shall have access to the work whenever it is in preparation and
progress during normal working hours. The contractor shall provide facilities for such access so
the designer and owner may perform their functions under the contract documents.
f. Based on the designer's inspections and evaluations of the project, the designer shall issue
interpretations, directives and decisions as may be necessary to administer the project. His
decisions relating to artistic effect and technical matters shall be final, provided such decisions are
within the limitations of the contract.
ARTICLE 17 - CHANGES IN THE WORK
a. The owner may have changes made in the work covered by the contract. These changes will not
invalidate and will not relieve or release the contractor from any guarantee given by him pertinent
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to the contract provisions. These changes will not affect the validity of the guarantee bond and
will not relieve the surety or sureties of said bond. All extra work shall be executed under
conditions of the original contract.
b. Except in an emergency endangering life or property, no change shall be made by the contractor
except upon receipt of approved change order or written field order from the designer,
countersigned by the owner authorizing such change. No claim for adjustments of the contract
price shall be valid unless this procedure is followed. A field order may be used where the change
involved impacts the critical path of the work. A formal change order shall be issued as
expeditiously as possible.
In the event of emergency endangering life or property, the contractor may be directed to proceed
on a time and material basis whereupon the contractor shall proceed and keep accurately on such
form as may be required, a correct account of costs together with all proper invoices, payrolls and
supporting data. Upon completion of the work the change order will be prepared as outlined under
either Method "c(1)" or Method "c(2)" or both.
c. In determining the values of changes, either additive or deductive, contractors are restricted to the
use of the following methods:
1.

Where the extra work involved is covered by unit prices quoted in the proposal, or
subsequently agreed to by the contractor, designer and owner the value of the change
shall be computed by application of unit prices based on quantities, estimated or actual
as agreed of the items involved, except is such cases where a quantity exceeds the
estimated quantity allowance in the contract by one hundred percent (100%) or more.
In such cases, either party may elect to proceed under subparagraph c2 herein. If
neither party elects to proceed under c2, then unit prices shall apply.

2.

The contracting parties shall negotiate and agree upon the equitable value of the
change prior to issuance of the change order, and the change order shall stipulate the
corresponding lump sum adjustment to the contract price.

d. Should concealed conditions be encountered in the performance of the work below grade, or
should concealed or unknown conditions in an existing structure be at variance with the conditions
indicated by the contract documents, the contract sum and time for completion may be equitably
adjusted by change order upon claim by either party made within thirty (30) days after the
condition has been identified. The cost of such change shall be arrived at by one of the foregoing
methods. All change orders shall be supported by a unit cost breakdown showing method of
arriving at net cost as defined above.
e. In all change orders, the procedure will be for the designer to request proposals for the change
order work in writing. The contractor will provide such proposal and supporting data in suitable
format. The designer shall verify correctness. Delay in the processing of the change order due to
lack of proper submittal by the contractor of all required supporting data shall not constitute
grounds for a time extension or basis of a claim. Within fourteen (14) days after receipt of the
contractor’s accepted proposal including all supporting documentation required by the designer,
the designer shall prepare the change order and forward to the contractor for his signature or
otherwise respond, in writing, to the contractor’s proposal. Within seven (7) days after receipt of
the change order executed by the contractor, the designer shall, certify the change order by his
signature, and forward the change order and all supporting data to the owner for the owner's
signature. The owner shall execute the change order and forward to the State Construction Office
for final approval, within seven (7) days of receipt. The State Construction Office shall act on the
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change order within seven (7) days. In case of emergency or extenuating circumstances, approval
of changes may be obtained verbally by telephone or field orders approved by all parties, then
shall be substantiated in writing as outlined under normal procedure.
f. At the time of signing a change order, the contractor shall be required to certify as follows:
"I certify that my bonding company will be notified forthwith that my contract has been
changed by the amount of this change order, and that a copy of the approved change order
will be mailed upon receipt by me to my surety."
g. A change order, when issued, shall be full compensation, or credit, for the work included, omitted
or substituted. It shall show on its face the adjustment in time for completion of the project as a
result of the change in the work.
h. If, during the progress of the work, the owner requests a change order and the contractor's terms
are unacceptable, the owner may require the contractor to perform such work on a time and
material basis whereupon the contractor shall proceed and keep accurately on such form as
specified by the designer or owner, a correct account of cost together with all proper invoices,
payrolls and supporting data. Upon completion of the work a change order will be prepared.
Without prejudice, nothing in this paragraph shall preclude the owner from performing or to have
performed that portion of the work requested in the change order.
ARTICLE 18 - CLAIMS FOR EXTRA COST
a. Should the contractor consider that as a result of instructions given by the designer, he is entitled
to extra cost above that stated in the contract, he shall give written notice thereof to the designer
within seven (7) days without delay. The written notice shall clearly state that a claim for extra
cost is being made and shall provide a detailed justification for the extra cost. The contractor shall
not proceed with the work affected until further advised, except in emergency involving the safety
of life or property. No claims for extra compensation shall be considered unless the claim is so
made. The designer shall render a written decision within seven (7) days of receipt of claim.
b. The contractor shall not act on instructions received by him from persons other than the designer,
and any claims for extra compensation or extension of time on account of such instruction will not
be honored. The designer shall not be responsible for misunderstandings claimed by the contractor
of verbal instructions which have not been confirmed in writing, and in no case shall instructions
be interpreted as permitting a departure from the contract documents unless such instruction is
confirmed in writing and supported by a properly authorized change order.
ARTICLE 19 - MINOR CHANGES IN THE WORK
The designer will have the authority to order minor changes in the work not involving an
adjustment in the contract sum or time for completion, and not inconsistent with the intent of the
contract documents. Such changes shall be effected by written order and shall be binding on the
owner and the contractor.
ARTICLE 20 - UNCORRECTED FAULTY WORK
Should the correction of faulty or damaged work be considered inadvisable or inexpedient by the
owner and the designer, the owner shall be reimbursed by the contractor. A change order will be
issued to reflect a reduction in the contract sum.
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ARTICLE 21 - TIME OF COMPLETION, DELAYS, EXTENSION OF TIME
a. The time of completion is stated in the Supplementary General Conditions and in the Form of
Construction Contract. The contractor, upon notice of award of contract, shall prepare a
construction schedule to complete the project within the time of completion as required by Article
14.
b. The contractors shall commence work to be performed under this agreement on a date to be
specified in a written Notice to Proceed from the designer and shall fully complete all work
hereunder within 60 consecutive calendar days from said date. Time is of the essence and the
contractor acknowledges the Owner will likely suffer financial damage for failure to complete the
work within the time of completion. For each day in excess of the above number of days, the
contractor(s) shall pay the owner the sum stated as liquidated damages reasonably estimated in
advance to cover the losses to be incurred by the owner by reason of failure of said contractor(s) to
complete the work within the time specified, such time being in the essence of this contract and a
material consideration thereof. Liquidated damages shall be assessed at a rate of $500 per day.
c. In the event of multiple prime contractors, the designer shall be the judge as to the division of
responsibility between the contractor(s), based on the construction schedule, weekly reports and
job records, and shall apportion the amount of liquidated damages to be paid by each of them,
according to delay caused by any or all of them.
d. If the contractor is delayed at any time in the progress of his work solely by any act or negligence
of the owner, the designer, or by any employee of either; by any separate contractor employed by
the owner; by changes ordered in the work; by labor disputes at the project site; by abnormal
weather conditions not reasonably anticipated for the locality where the work is performed; by
unavoidable casualties; by any causes beyond the contractor's control; or by any other causes
which the designer and owner determine may justify the delay, then the contract time may be
extended by change order only for the time which the designer and owner may determine is
reasonable.
e. Time extensions will not be granted for rain, wind, snow or other natural phenomena of normal
intensity for the locality where work is performed. For purpose of determining extent of delay
attributable to unusual weather phenomena, a determination shall be made by comparing the
weather for the contract period involved with the average of the preceding five (5) year climatic
range during the same time interval based on the National Oceanic and Atmospheric
Administration National Weather Service statistics for the locality where work is performed and
on daily weather logs kept on the job site by the contractor reflecting the effect of the weather on
progress of the work and initialed by the designer's representative. Time extensions for weather
delays, acts of God, labor disputes, fire, delays in transportation, unavoidable casualties or other
delays which are beyond the control of the Owner do not entitle the Contractor to compensable
damages for delays. Any contractor claim for compensable damages for delays is limited to delays
caused solely by the owner or its agents. Contractor caused delays shall be accounted for before
owner or designer caused delays in the case of concurrent delays.
f. Request for extension of time shall be made in writing to the designer with copies to the owner
within 5 days following cause of delay. In case of continuing cause for delay, the Contractor shall
notify the designer of the delay within 5 days of the beginning of the delay and only one claim is
necessary.
g. The contractor shall notify his surety in writing of extension of time granted.
ARTICLE 22 - FINAL INSPECTION, ACCEPTANCE, AND PROJECT CLOSEOUT
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a. Upon notification from the contractor that the project is completed and ready for inspection, the
designer shall make a preliminary inspection to verify that the project is complete and ready for
owner inspection. If project is determined to be completed, the designer will schedule an owner
inspection. Prior to owner inspection, the contractor shall complete all items requiring corrective
measures noted at the preliminary inspection. If the owner approves of work, the designer shall
schedule a final inspection at a time and date acceptable to the owner and contractor. Prior to final
inspection, the contractor shall complete all items requiring corrective measures noted at the
owner inspection.
b. At the owner final inspection, the designer shall, if job conditions warrant, record a list of items
that are found to be incomplete or not in accordance with the contract documents. At the
conclusion of the owner final inspection, the designer shall make one of the following
determinations:
1. That the project is completed and accepted.
2. That the project will be accepted subject to the correction of the list of discrepancies
(punch list). All punch list items must be completed within 30 days of owner final
inspection or the owner may invoke Article 25, Owner's Right to Do Work.
3. That the project is not complete and another date for an owner final inspection will be
established.
c. Within 14 days of final acceptance per Paragraph b1 or within 14 days after completion of punch
list per Paragraph b2 above, the designer shall certify the work and issue applicable certificate(s)
of compliance.
d. Any discrepancies listed or discovered after the date of owner final inspection and acceptance
under Paragraphs b1 or b2 above shall be handled in accordance with Article 37, Guarantee.
e. The final acceptance date will establish the following:
1.
2.

The beginning of guarantees and warranties period.
The date on which the contractor's insurance coverage for public liability, property
damage and builder's risk may be terminated.

3.

That no liquidated damages (if applicable) shall be assessed after this date.

4.

The termination date of utility cost to the contractor.

ARTICLE 23 - CORRECTION OF WORK BEFORE FINAL PAYMENT
a. Any work, materials, fabricated items or other parts of the work which have been condemned or
declared not in accordance with the contract by the designer shall be promptly removed from the
work site by the contractor, and shall be immediately replaced by new work in accordance with
the contract at no additional cost to the owner. Work or property of other contractors or the owner,
damaged or destroyed by virtue of such faulty work, shall be made good at the expense of the
contractor whose work is faulty.
b. Correction of condemned work described above shall commence within 24 hours after receipt of
notice from the designer, and shall make satisfactory progress, as determined by the designer, until
completed.
c. Should the contractor fail to proceed with the required corrections, then the owner may complete
the work in accordance with the provisions of Article 25.
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ARTICLE 24 - CORRECTION OF WORK AFTER FINAL PAYMENT
See Article 32, Performance Bond and Payment Bond, and Article 37, Guarantee. Neither the final
certificate, final payment, occupancy of the premises by the owner, nor any provision of the
contract, nor any other act or instrument of the owner, nor the designer, shall relieve the contractor
from responsibility for negligence, or faulty material or workmanship, or failure to comply with
the drawings and specifications. Contractor shall correct or make good any defects due thereto and
repair any damage resulting there from, which may appear during the guarantee period following
final acceptance of the work except as stated otherwise under Article 37, Guarantee. The owner
will report any defects as they may appear to the contractor and establish a time limit for
completion of corrections by the contractor. The owner will be the judge as to the responsibility
for correction of defects.
ARTICLE 25 - OWNER'S RIGHT TO DO WORK
If, during the progress of the work or during the period of guarantee, the contractor fails to
prosecute the work properly or to perform any provision of the contract, the owner, after 7 days'
written notice sent by certified mail, return receipt requested, to the contractor from the designer,
may perform or have performed that portion of the work. The cost of the work may be deducted
from any amounts due or to become due to the contractor, such action and cost of same having
been first approved by the designer. Should the cost of such action of the owner exceed the
amount due or to become due the contractor, then the contractor or his surety, or both, shall be
liable for and shall pay to the owner the amount of said excess.
ARTICLE 26 - ANNULMENT OF CONTRACT
If the contractor fails to begin the work under the contract within the time specified, or the
progress of the work is not maintained on schedule, or the work is not completed within the time
above specified, or fails to perform the work with sufficient workmen and equipment or with
sufficient materials to ensure the prompt completion of said work, or shall perform the work
unsuitably or shall discontinue the prosecution of the work, or if the contractor shall become
insolvent or be declared bankrupt or commit any act of bankruptcy or insolvency, or allow any
final judgment to stand against him unsatisfied for a period of 48 hours, or shall make an
assignment for the benefit of creditors, or for any other cause whatsoever shall not carry on the
work in an acceptable manner, the owner may give notice in writing, sent by certified mail, return
receipt requested, to the contractor and his surety of such delay, neglect or default, specifying the
same, and if the contractor within a period of 7 days after such notice shall not proceed in
accordance therewith, then the owner shall, declare this contract in default, and, thereupon, the
surety shall promptly take over the work and complete the performance of this contract in the
manner and within the time frame specified. In the event the surety shall fail to take over the work
to be done under this contract within 7 days after being so notified and notify the owner in writing,
sent by certified mail, return receipt requested, that he is taking the same over and stating that he
will diligently pursue and complete the same, the owner shall have full power and authority,
without violating the contract, to take the prosecution of the work out of the hands of said
contractor, to appropriate or use any or all contract materials and equipment on the grounds as
may be suitable and acceptable and may enter into an agreement, either by public letting or
negotiation, for the completion of said contract according to the terms and provisions thereof or
use such other methods as in his opinion shall be required for the completion of said contract in an
acceptable manner. All costs and charges incurred by the owner, together with the costs of
completing the work under contract, shall be deducted from any monies due or which may become
due said contractor and surety. In case the expense so incurred by the owner shall be less than the
sum which would have been payable under the contract, if it had been completed by said
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contractor, then the said contractor and surety shall be entitled to receive the difference, but in case
such expense shall exceed the sum which would have been payable under the contract, then the
contractor and the surety shall be liable and shall pay to the owner the amount of said excess.
ARTICLE 27 - CONTRACTOR'S RIGHT TO STOP WORK OR TERMINATE THE
CONTRACT
a. Should the work be stopped by order of a court having jurisdiction, or by order of any other public
authority for a period of three months, due to cause beyond the fault or control of the contractor, or
if the owner should fail or refuse to make payment on account of a certificate issued by the
designer within 45 days after receipt of same, then the contractor, after 15 days' written notice sent
by certified mail, return receipt requested, to the owner and the designer, may suspend operations
on the work or terminate the contract.
b. The owner shall be liable to the contractor for the cost of all materials delivered and work
performed on this contract plus 10 percent overhead and profit and shall make such payment. The
designer shall be the judge as to the correctness of such payment.
ARTICLE 28 - REQUEST FOR PAYMENT
a. Not later than the fifth day of the month, the contractor shall submit to the designer a request for
payment for work done during the previous month. The request shall be in the form agreed upon
between the contractor and the designer, but shall show substantially the value of work done and
materials delivered to the site during the period since the last payment, and shall sum up the
financial status of the contract with the following information:
1.

Total of contract including change orders.

2.

Value of work completed to date.

3.

Less five percent (5%) retainage, provided however, that after fifty percent (50%) of the
contractor’s work has been satisfactorily completed on schedule, with approval of the
owner and the State Construction Office and written consent of the surety, further
requirements for retainage will be waived only so long as work continues to be completed
satisfactorily and on schedule.

4.

Less previous payments.

5.

Current amount due.

b. The contractor, upon request of the designer, shall substantiate the request with invoices of
vouchers or payrolls or other evidence.
c. Prior to submitting the first request, the contractor shall prepare for the designer a schedule
showing a breakdown of the contract price into values of the various parts of the work, so arranged
as to facilitate payments to subcontractors in accordance with Article 15, Contractor and
Subcontractor Relationships.
d. When payment is made on account of stored materials and equipment, such materials must be
stored on the owner's property, and the requests for payments shall be accompanied by invoices or
bills of sale or other evidence to establish the owner's title to such materials and equipment. Such
payments will be made only for materials that have been customized or fabricated specifically for
this project. Raw materials or commodity products including but not limited to piping, conduit,
CMU, metal studs and gypsum board may not be submitted. Responsibility for such stored
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materials and equipment shall remain with the contractor regardless of ownership title. Such stored
materials and equipment shall not be removed from the owner's property. Should the space for
storage on-site be limited, the contractor, at his option, shall be permitted to store such materials
and/or equipment in a suitable space off-site. Should the contractor desire to include any such
materials or equipment in his application for payment, they must be stored in the name of the
owner in an independent, licensed, bonded warehouse approved by the designer and owner and
located as close to the site as possible. The warehouse selected must be approved by the
contractor's bonding and insurance companies; the material to be paid for shall be assigned to the
owner and shall be inspected by the designer. Upon approval by the designer and owner of the
storage facilities and materials and equipment, payment therefore will be certified. Responsibility
for such stored materials and equipment shall remain with the contractor. Such stored materials
and equipment shall not be moved except for transportation to the project site. Under certain
conditions, the designer may approve storage of materials at the point of manufacture, which
conditions shall be approved by the designer and owner prior to approval for the storage and shall
include an agreement by the storing party which unconditionally gives the owner absolute right to
possession of the materials at anytime. Bond, security and insurance protection shall continue to
be the responsibility of the contractor.
ARTICLE 29 - CERTIFICATES OF PAYMENT AND FINAL PAYMENT
a. Within 5 days from receipt of request for payment from the contractor, the designer shall issue and
forward to the owner a certificate for payment. This certificate shall indicate the amount requested
or as approved by the designer. If the certificate is not approved by the designer, he shall state in
writing to the contractor and the owner his reasons for withholding payment.
b. No certificate issued or payment made shall constitute an acceptance of the work or any part
thereof. The making and acceptance of final payment shall constitute a waiver of all claims by the
owner except:
1.

Claims arising from unsettled liens or claims against the contractor.

2.

Faulty work or materials appearing after final payment.

3.

Failure of the contractor to perform the work in accordance with drawings and
specifications, such failure appearing after payment.

4.

As conditioned in the performance bond and payment bond.

c. The making and acceptance of final payment shall constitute a waiver of all claims by the
contractor except those claims previously made and remaining unsettled.
d. Prior to submitting request for final payment to the designer for approval, the contractor shall fully
comply with all requirements specified in the “project closeout” section of the specifications.
These requirements include but not limited to the following:
1. Submittal of Product and Operating Manuals, Warranties and Bonds, Guarantees,
Maintenance Agreements, As-Built Drawings, Certificates of Inspection or Approval from
agencies having jurisdiction. (The designer must approve the Manuals prior to delivery to
the owner).
2. Resolution of any final inspection discrepancies.
3. Granting access to Contractor’s records, if Owner’s internal auditors have made a request
for such access.
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e. The designer will not authorize final payment until the work under contract has been certified by
designer and the contractor has complied with the closeout requirements. The designer shall
forward the contractor’s final application for payment to the owner.
ARTICLE 30 - PAYMENTS WITHHELD
a. The designer may withhold payment for the following reasons:
1.

Faulty work not corrected.

2.

The unpaid balance on the contract is insufficient to complete the work in the judgment
of the designer.

3.

To provide for sufficient contract balance to cover liquidated damages that will be
assessed.

b. The Owner may withhold all or a portion of contractor’s general conditions costs set forth in the
approved schedule of values, if contractor has failed to comply with: (1) a request to access its
records by owner’s internal auditors; (2) a request for a plan of action and/or recovery schedule, or
provide the owner; (3) a request to provide an electronic copies of contractor’s baseline schedule,
updates with all logic used to create the schedules in the original format of the scheduling
software; and (4) contractor’s failure to have its superintendent on the project full-time.
c. When grounds for withholding payments have been removed, payment will be released. Delay of
payment due the contractor without cause will make owner liable for payment of interest to the
contractor. The owner shall not be liable for interest on payments withheld by the owner for
unsatisfactory job progress, defective construction not remedied, disputed work, or third-party
claims filed against the owner or reasonable evidence that a third-party claim will be filed.
ARTICLE 31 - MINIMUM INSURANCE REQUIREMENTS
The work under this contract shall not commence until the contractor has obtained all required
insurance and verifying certificates of insurance have been approved in writing by the owner.
These certificates shall document that coverages afforded under the policies will not be cancelled,
reduced in amount or coverages eliminated until at least 30 days after mailing written notice, by
certified mail, return receipt requested, to the insured and the owner of such alteration or
cancellation. If endorsements are needed to comply with the notification or other requirements of
this article copies of the endorsements shall be submitted with the certificates.
a. Worker’s Compensation and Employer's Liability
The contractor shall provide and maintain, during the life of the contract, workmen's compensation
insurance, as required by law, as well as employer's liability coverage with minimum limits of
$100,000.
b. Public Liability and Property Damage
The contractor shall provide and maintain, during the life of the contract, comprehensive general
liability insurance, including coverage for premises operations, independent contractors,
completed operations, products and contractual exposures, as shall protect such contractors from
claims arising out of any bodily injury, including accidental death, as well as from claims for
property damages which may arise from operations under this contract, whether such operations
be by the contractor or by any subcontractor, or by anyone directly or indirectly employed by
either of them and the minimum limits of such insurance shall be as follows:
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Bodily Injury:
Property Damage:

$500,000 per occurrence
$100,000 per occurrence / $300,000 aggregate

In lieu of limits listed above, a $500,000 combined single limit shall satisfy both conditions.
Such coverage for completed operations must be maintained for at least two years following
final acceptance of the work performed under the contract.
c. Property Insurance (Builder’s Risk/Installation Floater)
The contractor shall purchase and maintain property insurance until final acceptance, upon the
entire work at the site to the full insurable value thereof. This insurance shall include the interests
of the owner, the contractor, the subcontractors and sub-subcontractors in the work and shall
insure against the perils of fire, wind, rain, flood, extended coverage, and vandalism and malicious
mischief. If the owner is damaged by failure of the contractor to purchase or maintain such
insurance, then the contractor shall bear all reasonable costs properly attributable thereto; the
contractor shall effect and maintain similar property insurance on portions of the work stored off
the site when request for payment per articles so includes such portions.
d. Deductible
Any deductible, if applicable to loss covered by insurance provided, is to be borne by the
contractor.
e. Other Insurance
The contractor shall obtain such additional insurance as may be required by the owner or by the
General Statutes of North Carolina including motor vehicle insurance, in amounts not less than the
statutory limits.
f. Proof of Carriage
The contractor shall furnish the owner with satisfactory proof of carriage of the insurance required
before written approval is granted by the owner.
ARTICLE 32 - PERFORMANCE BOND AND PAYMENT BOND
a. Each contractor shall furnish a performance bond and payment bond executed by a surety
company authorized to do business in North Carolina. The bonds shall be in the full contract
amount. Bonds shall be executed in the form bound with these specifications.
b. All bonds shall be countersigned by an authorized agent of the bonding company who is licensed
to do business in North Carolina.
ARTICLE 33 - CONTRACTOR'S AFFIDAVIT
The final payment of retained amount due the contractor on account of the contract shall not
become due until the contractor has furnished to the owner through the designer an affidavit
signed, sworn and notarized to the effect that all payments for materials, services or subcontracted
work in connection with his contract have been satisfied, and that no claims or liens exist against
the contractor in connection with this contract. In the event that the contractor cannot obtain
similar affidavits from subcontractors to protect the contractor and the owner from possible liens
or claims against the subcontractor, the contractor shall state in his affidavit that no claims or liens
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exist against any subcontractor to the best of his (the contractor's) knowledge, and if any appear
afterward, the contractor shall save the owner harmless.
ARTICLE 34 - ASSIGNMENTS
The contractor shall not assign any portion of this contract nor subcontract in its entirety. Except
as may be required under terms of the performance bond or payment bond, no funds or sums of
money due or become due the contractor under the contract may be assigned.
ARTICLE 35 - USE OF PREMISES
a. The contractor(s) shall confine his apparatus, the storage of materials and the operations of his
workmen to limits indicated by law, ordinances, permits or directions of the designer and shall not
exceed those established limits in his operations.
b. The contractor(s) shall not load or permit any part of the structure to be loaded with a weight that
will endanger its safety.
c. The contractor(s) shall enforce the designer's instructions regarding signs, advertisements, fires
and smoking.
d. No firearms, any type of alcoholic beverages, or drugs (other than those prescribed by a physician)
will be permitted at the job site.
ARTICLE 36 – CLEANING UP
The contractor shall keep the project site and surrounding area reasonably free from rubbish at all
times, and shall remove debris from the site on a timely basis or when directed to do so by the
designer.
ARTICLE 37 - GUARANTEE
a. The contractor shall unconditionally guarantee materials and workmanship against patent defects
arising from faulty materials, faulty workmanship or negligence for a period of 12 months
following the date of final acceptance of the work and shall replace such defective materials or
workmanship without cost to the owner.
b. Where items of equipment or material carry a manufacturer's warranty for any period in excess of
12 months, then the manufacturer's warranty shall apply for that particular piece of equipment or
material. The contractor shall replace such defective equipment or materials, without cost to the
owner, within the manufacturer's warranty period.
c. Additionally, the owner may bring an action for latent defects caused by the negligence of the
contractor which is hidden or not readily apparent to the owner at the time of beneficial occupancy
or final acceptance, whichever occurred first, in accordance with applicable law.
ARTICLE 38 - CODES AND STANDARDS
Wherever reference is given to codes, standard specifications or other data published by regulating
agencies including, but not limited to, national electrical codes, North Carolina state building
codes, federal specifications, ASTM specifications, various institute specifications, etc., it shall be
understood that such reference is to the latest edition including addenda published prior to the date
of the contract documents.
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ARTICLE 39 - INDEMNIFICATION
To the fullest extent permitted by law, the contractor shall indemnify and hold harmless the owner,
the designer and the agents, consultants and employees of the owner and designer, from and
against all claims, damages, losses and expenses, including, but not limited to, attorneys' fees,
arising out of or resulting from the performance or failure of performance of the work, provided
that any such claim, damage, loss or expense (1) is attributable to bodily injury, sickness, disease
or death, or to injury to or destruction of tangible property (other than the work itself) including
the loss of use resulting there from, and (2) is caused in whole or in part by any negligent act or
omission of the contractor, the contractor's subcontractor, or the agents of either the contractor or
the contractor's subcontractor. Such obligation shall not be construed to negate, abridge or
otherwise reduce any other right or obligation of indemnity which would otherwise exist as to any
party or person described in this article.
ARTICLE 40 – TERMINATION FOR CONVENIENCE
Owner may at any time and for any reason terminate Contractor’s services and work at Owner's
convenience. Upon receipt of such notice, Contractor shall, unless the notice directs otherwise,
immediately discontinue the work and placing of orders for materials, facilities and supplies in
connection with the performance of this Agreement.
Upon such termination, Contractor shall be entitled to payment only as follows: (1) the actual cost
of the work completed in conformity with this Agreement; plus, (2) such other costs actually
incurred by Contractor as are permitted by the prime contract and approved by Owner; (3) plus ten
percent (10%) of the cost of the work referred to in subparagraph (1) above for overhead and
profit. There shall be deducted from such sums as provided in this subparagraph the amount of any
payments made to Contractor prior to the date of the termination of this Agreement. Contractor
shall not be entitled to any claim or claim of lien against Owner for any additional compensation
or damages in the event of such termination and payment.
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FEMA CONTRACT PROVISIONS
EQUAL OPPORTUNITY EMPLOYMENT
During the performance of this contract, the contractor agrees as follows:
1. The contractor will not discriminate against any employee or applicant for employment because
of race, color, religion, sex, or national origin. The contractor will take affirmative action to
ensure that applicants are employed, and that employees are treated during employment without
regard to their race, color, religion, sex, or national origin. Such action shall include, but not be
limited to the following: Employment, upgrading, demotion, or transfer; recruitment or
recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and
selection for training, including apprenticeship. The contractor agrees to post in conspicuous
places, available to employees and applicants for employment, notices to be provided setting
forth the provisions of this nondiscrimination clause.
2. The contractor will, in all solicitations or advertisements for employees placed by or on behalf of
the contractor, state that all qualified applicants will receive considerations for employment
without regard to race, color, religion, sex, or national origin.
3. The contractor will send to each labor union or representative of workers with which he has a
collective bargaining agreement or other contract or understanding, a notice to be provided
advising the said labor union or workers' representatives of the contractor's commitments under
this section, and shall post copies of the notice in conspicuous places available to employees and
applicants for employment.
4. The contractor will comply with all provisions of Executive Order 11246 of September 24,
1965, and of the rules, regulations, and relevant orders of the Secretary of Labor.
5. The contractor will furnish all information and reports required by Executive Order 11246 of
September 24, 1965, and by rules, regulations, and orders of the Secretary of Labor, or pursuant
thereto, and will permit access to his books, records, and accounts by the administering agency
and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules,
regulations, and orders.
6. In the event of the contractor's noncompliance with the nondiscrimination clauses of this
contract or with any of the said rules, regulations, or orders, this contract may be canceled,
terminated, or suspended in whole or in part and the contractor may be declared ineligible for
further Government contracts or federally assisted construction contracts in accordance with
procedures authorized in Executive Order 11246 of September 24, 1965, and such other
sanctions as may be imposed and remedies invoked as provided in Executive Order 11246 of
September 24, 1965, or by rule, regulation, or order of the Secretary of Labor, or as otherwise
provided by law.
7. The contractor will include the portion of the sentence immediately preceding paragraph (1) and
the provisions of paragraphs (1) through (7) in every subcontract or purchase order unless
exempted by rules, regulations, or orders of the Secretary of Labor issued pursuant to section
204 of Executive Order 11246 of September 24, 1965, so that such provisions will be binding
upon each subcontractor or vendor. The contractor will take such action with respect to any
subcontract or purchase order as the administering agency may direct as a means of enforcing
such provisions, including sanctions for noncompliance: Provided, however, That in the event a
contractor becomes involved in, or is threatened with, litigation with a subcontractor or vendor
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as a result of such direction by the administering agency the contractor may request the United
States to enter into such litigation to protect the interests of the United States.
COMPLIANCE WITH THE CONTRACT WORK HOURS AND SAFETY STANDARDS ACT
1. Overtime requirements. No contractor or subcontractor contracting for any part of the contract
work which may require or involve the employment of laborers or mechanics shall require or
permit any such laborer or mechanic in any workweek in which he or she is employed on such
work to work in excess of forty hours in such workweek unless such laborer or mechanic
receives compensation at a rate not less than one and one-half times the basic rate of pay for all
hours worked in excess of forty hours in such workweek.
2. Violation; liability for unpaid wages; liquidated damages. In the event of any violation of the
clause set forth in paragraph (1) of this section the contractor and any subcontractor responsible
therefor shall be liable for the unpaid wages. In addition, such contractor and subcontractor shall
be liable to the United States (in the case of work done under contract for the District of
Columbia or a territory, to such District or to such territory), for liquidated damages. Such
liquidated damages shall be computed with respect to each individual laborer or mechanic,
including watchmen and guards, employed in violation of the clause set forth in paragraph (1) of
this section, in the sum of $10 for each calendar day on which such individual was required or
permitted to work in excess of the standard workweek of forty hours without payment of the
overtime wages required by the clause set forth in paragraph (1) of this section.
3. Withholding for unpaid wages and liquidated damages. Yancey County shall upon its own
action or upon written request of an authorized representative of the Department of Labor
withhold or cause to be withheld, from any moneys payable on account of work performed by
the contractor or subcontractor under any such contract or any other Federal contract with the
same prime contractor, or any other federally-assisted contract subject to the Contract Work
Hours and Safety Standards Act, which is held by the same prime contractor, such sums as may
be determined to be necessary to satisfy any liabilities of such contractor or subcontractor for
unpaid wages and liquidated damages as provided in the clause set forth in paragraph (2) of this
section.
4. Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses set
forth in paragraph (1) through (4) of this section and also a clause requiring the subcontractors to
include these clauses in any lower tier subcontracts. The prime contractor shall be responsible
for compliance by any subcontractor or lower tier subcontractor with the clauses set forth in
paragraphs (1) through (4) of this section.
COMPLIANCE WITH CLEAN AIR ACT & FEDERAL WATER POLLUTION CONTROL ACT
1. The contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Clean Air Act, as amended, 42 U.S.C.§ 7401 et seq.
2. The contractor agrees to comply with all applicable standards, orders or regulations issued
pursuant to the Federal Water Pollution Control Act, as amended, 33 U.S.C. 1251 et seq.
3. The contractor agrees to report each violation to the North Carolina Department of
Environmental Quality and understands and agrees that the North Carolina Department of
Environmental Quality will, in turn, report each violation as required to assure notification to
Yancey County, Federal Emergency Management Agency, and the appropriate Environmental
Protection Agency Regional Office.
4. The contractor agrees to include these requirements in each subcontract exceeding $150,000
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financed in whole or in part with Federal assistance provided by FEMA.
SUSPENSION AND DEBARMENT
1. This contract is a covered transaction for purposes of 2 C.F.R. pt. 180 and 2 C.F.R. pt. 3000. As
such the contractor is required to verify that none of the contractor, its principals (defined at 2
C.F.R. § 180.995), or its affiliates (defined at 2 C.F.R. § 180.905) are excluded (defined at 2
C.F.R.§ 180.940) or disqualified (defined at 2 C.F.R. § 180.935).
2. The contractor must comply with 2 C.F.R. pt. 180, subpart C and 2 C.F.R. pt. 3000, subpart C
and must include a requirement to comply with these regulations in any lower tier covered
transaction it enters into.
3. This certification is a material representation of fact relied upon by (insert name of subrecipient).
If it is later determined that the contractor did not comply with 2 C.F.R. pt. 180, subpart C and 2
C.F.R. pt. 3000, subpart C, in addition to remedies available to (name of state agency serving as
recipient and name of subrecipient), the Federal Government may pursue available remedies,
including but not limited to suspension and/or debarment.
4. The bidder or proposer agrees to comply with the requirements of 2 C.F.R. pt. 180, subpart C
and 2 C.F.R. pt. 3000, subpart C while this offer is valid and throughout the period of any
contract that may arise from this offer. The bidder or proposer further agrees to include a
provision requiring such compliance in its lower tier covered transactions.
PROCUREMENT OF RECOVERED MATERIALS.
1. In the performance of this contract, the Contractor shall make maximum use of products
containing recovered materials that are EPA- designated items unless the product cannot be
acquired:
a. Competitively within a timeframe providing for compliance with the contract
performance schedule;
b. Meeting contract performance requirements; or
c. At a reasonable price.
2. Information about this requirement, along with the list of EPA- designate items, is available at
EPA’s Comprehensive Procurement Guidelines web site,
https://www.epa.gov/smm/comprehensive- procurement-guideline-cpg-program.
BYRD ANTI-LOBBYING AMENDMENT, 31 U.S.C. § 1352 (AS AMENDED)
Contractors who apply or bid for an award of $100,000 or more shall file the required certification. Each
tier certifies to the tier above that it will not and has not used Federal appropriated funds to pay any
person or organization for influencing or attempting to influence an officer or employee of any agency,
a member of Congress, officer or employee of Congress, or an employee of a member of Congress in
connection with obtaining any Federal contract, grant, or any other award covered by 31 U.S.C. § 1352.
Each tier shall also disclose any lobbying with non-Federal funds that takes place in connection with
obtaining any Federal award. Such disclosures are forwarded from tier to tier up to the recipient.
For each bid exceeding $100,000, bidder shall submit with his bid the following Certification for
Contracts, Grants, Loans, and Cooperative Agreements:
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The undersigned [Contractor] certifies, to the best of his or her knowledge, that:
1. No Federal appropriated funds have been paid or will be paid, by or on behalf of the
undersigned, to any person for influencing or attempting to influence an officer or employee of
an agency, a Member of Congress, an officer or employee of Congress, or an employee of a
Member of Congress in connection with the awarding of any Federal contract, the making of any
Federal grant, the making of any Federal loan, the entering into of any cooperative agreement,
and the extension, continuation, renewal, amendment, or modification of any Federal contract,
grant, loan, or cooperative agreement.
2. If any funds other than Federal appropriated funds have been paid or will be paid to any person
for influencing or attempting to influence an officer or employee of any agency, a Member of
Congress, an officer or employee of Congress, or an employee of a Member of Congress in
connection with this Federal contract, grant, loan, or cooperative agreement, the undersigned
shall complete and submit Standard Form- LLL, “Disclosure Form to Report Lobbying,” in
accordance with its instructions.
The undersigned shall require that the language of this certification be included in the award documents
for all subawards at all tiers (including subcontracts, subgrants, and contracts under grants, loans, and
cooperative agreements) and that all subrecipients shall certify and disclose accordingly.
This certification is a material representation of fact upon which reliance was placed when this
transaction was made or entered into. Submission of this certification is a prerequisite for making or
entering into this transaction imposed by 31, U.S.C. § 1352 (as amended by the Lobbying Disclosure
Act of 1995). Any person who fails to file the required certification shall be subject to a civil penalty of
not less than $10,000 and not more than $100,000 for each such failure.
The Contractor,
, certifies or affirms the truthfulness and accuracy of each statement of its
certification and disclosure, if any. In addition, the Contractor understands and agrees that the provisions
of 31 U.S.C. § 3801 et seq., apply to this certification and disclosure, if any.
_____________________________________
Signature of Contractor’s Authorized Official
_________________________________________
Name and Title of Contractor’s Authorized Official
____________
Date

ACCESS TO RECORDS
The following access to records requirements apply to this contract:
1. The contractor agrees to provide owner, the FEMA Administrator, the Comptroller General of
the United States, or any of their authorized representatives access to any books, documents,
papers, and records of the Contractor which are directly pertinent to this contract for the
purposes of making audits, examinations, excerpts, and transcriptions.
2. The Contractor agrees to permit any of the foregoing parties to reproduce by any means
whatsoever or to copy excerpts and transcriptions as reasonably needed.
3. The contractor agrees to provide the FEMA Administrator or his authorized representatives
access to construction or other work sites pertaining to the work being completed under the
contract.
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DHS SEAL, LOGO, AND FLAGS
The contractor shall not use the DHS seal(s), logos, crests, or reproductions of flags or likenesses of
DHS agency officials without specific FEMA pre-approval.
COMPLIANCE WITH FEDERAL LAW, REGULATIONS, AND EXECUTIVE ORDERS
This is an acknowledgement that FEMA financial assistance will be used to fund the contract only. The
contractor will comply will all applicable federal law, regulations, executive orders, FEMA policies,
procedures, and directives.
NO OBLIGATION BY FEDERAL GOVERNMENT
The Federal Government is not a party to this contract and is not subject to any obligations or liabilities to
the non-Federal entity, contractor, or any other party pertaining to any matter resulting from the contract.
PROGRAM FRAUD AND FALSE OR FRAUDULENT STATEMENTS OR RELATED ACTS.
The contractor acknowledges that 31 U.S.C. Chap. 38 (Administrative Remedies for False Claims and
Statements) applies to the contractor’s actions pertaining to this contract.
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CONSTRUCTION SEQUENCE

The following sequence may be adjusted based on site conditions, river flow, availability of plant
materials and other factors.
General notes
1. All equipment and materials necessary to complete the project shall be mobilized to the site
before work begins on the river.
2. All erosion and sediment control practices shall comply with the North Carolina Erosion and
Sediment Control Design Manual.
3. Place silt fence on river side of all temporary stockpiles.
4. A barrier diversion shall be used to divert flow around work areas when channel work is
ongoing. The barriers shall be removed from the river in advance of any storm that would
overtop the barriers.
5. The river bank must be stabilized with seed, mulch and matting within 24 hours of reaching
final grades.
6. All graded areas steeper than 3:1 must be stabilized with seed and mulch within 7 days of
reaching final grades. All other areas must be stabilized within 14 days of reaching final
grades
7. All equipment shall be cleaned prior to mobilization and shall be maintained to be free of
leaks.
8. Fueling shall be performed in a contained area at least 200 feet from flowing water.
9. All graded areas with slopes steeper than 3:1 shall be stabilized within seven days of
reaching final grades. All other areas shall be stabilized within 14 days.
10. Locations for staging and stockpile areas have been provided on the plans. Additional or
alternative staging and/or stockpile areas may be used by the Contractor provided that all
practices are approved by the Designer prior to implementation.
11. The Contractor shall make every effort to avoid damaging or removing existing trees, fences,
structures and other site features that are beyond the limits of disturbance.
12. Under no circumstances shall the Contractor exceed the limits of disturbance shown on the
plans.
Mobilization and Site Preparation
13. Mobilize equipment and materials to the site and locate limits of disturbance.
14. Install construction entrances/exits as shown on the plans. Use existing gravel roads to
access work areas and add stone as needed to protect the roads.
15. All haul roads shall be monitored for sediment loss on a daily basis. In the event of sediment
loss, silt fence or other appropriate sediment and erosion control practices shall be installed.
Stabilized silt fence outlets shall be located at points of low elevation or a minimum spacing
of 150 linear feet.
16. Hardwood trees that require removal per the plans shall be salvaged for on-site use in the
stone toe.
17. The stems and root masses of exotic invasive species (multi-flora rose, Japanese knotweed,
Chinese privet, etc.) generated during grading operations shall be burned on-site or disposed
in approved off-site locations.
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18. Any stockpiled materials not used for backfill within 7 days of excavation shall be stabilized
with temporary seed and straw mulch.
River Bank Restoration
19. Limit stripping to those areas that will be graded within 3 days in order to minimize subgrade
softening.
20. Install barrier diversion for first work area, length to be determined by contractor. Barriers
shall be placed so as to allow sediment removal and stone/brush toe construction to take
place behind the barriers.
21. Remove accumulated sediment to design profile grades through work area. Temporarily
stockpile excavated materials outside of work area. Place silt fence on river side of
temporary stockpiles.
22. Construct stone toe and first course of geolifts through the work area, maintaining base flow
in left side of river.
23. Dewater work area as needed and discharge to stabilized outlet on the park side of the work
area.
24. Shift the barrier diversion downstream after stone toe and first course of geolifts in each
work area are completed.
25. Repeat installation of stone toe and first course of geolifts to reach the downstream tie-in to
the existing bank.
26. Dismantle barriers and return flow to the full river channel.
27. With the full length of the stone toe and first course of geolifts complete, install second and
third courses of geolifts, taking precautions to prevent soil from entering the flowing river.
Floodplain Bench Restoration
28. With stone toe and geolifts complete, spread stockpiled coarse sediment across base of
floodplain bench fill area.
29. Bring bench to design grades using imported soil, compacted in lifts not exceeding 12 inches
in thickness.
30. Seed and mulch finished grades.
Berm Restoration
31. Scarify subgrade to a depth of at least 6 inches to promote bond with fill soils.
32. Excavate key at base of berm, place and compact imported soil to 95% standard Proctor
maximum dry density (SPD).
33. Compact remaining lifts to 95% SPD, overfilling and trimming back to final grades.
34. Rip, place topsoil, seed and mulch finished berm grades.
Demobilization
35. Rip, seed and mulch haul roads and staging areas.
36. Remove trash and debris and restore disturbed areas to their pre-construction conditions.
37. Remove construction entrances/exits.
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Planting/Bioengineering
38. Bare root plants and live stakes shall be installed during the dormant season, generally
December through March.
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TECHNICAL SPECIFICATIONS
References are made herein to the North Carolina Department of Transportation Standard
Specifications for Roads and Structures (Standard Specifications), current edition.
Section 1.0: Site Preparation
1.01: MOBILIZATION:
Scope/Description: Mobilization shall include establishment of staging and the stockpile areas as
described in the construction sequence and in the location(s) defined in the plans or per Designer
instructions. The cost of mobilization is unlimited. However, only 5% of total cost will be paid for at
the beginning of construction. Any amount exceeding the 5% limit will be withheld until final
payment.
The Contractor shall have utilities located prior to beginning construction activities, using the North
Carolina One-Call Center (811). The contractor shall designate a safety person who shall be
responsible for all safety issues and reporting of accidents. Head gear and hard hats shall be worn
when working near heavy machinery in accordance with 29 CFR 1926.100 and 29 CFR 1910.135.
Method of Measurement: Mobilization shall be measured for payment as a lump sum contract bid
item.
Basis of Payment: Payment for mobilization will be made under:
Mobilization (Bid Item # 1) ……………………………………………………………………….. LS
1.02: CONSTRUCTION SURVEY
Scope: Construction survey includes stakeout of limits of disturbance, river bank restoration and
berm construction as indicated on the drawings. This item shall include re-staking as needed in the
event survey stakes are disturbed during construction.
Information Required: Construction Survey shall be conducted by a Professional Land Surveyor
(PLS) licensed in the State of North Carolina.
Method of Measurement: Construction Survey will be measured for payment as a lump sum item
which will include all labor, equipment and related expenses.
Basis of Payment: Payment for construction survey will be made under:
Construction Survey (Bid Item # 2) ………………………………………………………... ……...LS
1.03: TEMPORARY CONSTRUCTION ENTRANCE:
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Definition: a graveled area located where vehicles enter and leave a construction site. The purpose
of this item is to provide a buffer area where vehicles drop mud and sediment from their tires before
entering a public road, thereby reducing the potential for sediment pollution and excessive dust.
Materials:


Class A stone

Method of Construction: Clear entrance area of debris and roots, and grade subgrade smooth. Place
and smooth stone to dimensions shown on the plans.
Maintenance and Removal: Inspect entrance after each rainfall event and topdress with additional
stone as needed. Wash stone periodically as needed to ensure proper mud and sediment removal.
Immediately remove mud, sediment and other objectionable materials from roadway. Entrances
shall be left in place upon completion of construction unless otherwise directed by the Designer.
Method of Measurement: The quantity of Temporary Construction Entrance to be measured for
payment will be the actual number of linear feet of entrance installed. The payment will be full
compensation for labor, materials (stone and geogrid), installation, removal and normal maintenance
and repair.
Any additional stone required for above-normal repairs, which are attributed to storms above a local
10-year event, will be measured and paid on a per ton basis for miscellaneous Class A Stone. The
Contractor must obtain a prior to approval from the Designer prior to using the miscellaneous stone
item.
Basis of Payment: Payment for Temporary Construction Entrance will be made under:
Temporary Construction Entrance (Bid Item # 3) ……...………………………………............... EA
Miscellaneous Class A Stone (Bid Item #9)………………………………………………..........TON
1.04: TEMPORARY CONSTRUCTION ACCESS ROAD
Definition: Temporary construction access road is a designated travel lane where vehicles and
equipment move across the site. The purpose of this item is to provide stabilized travel lanes that
will support traffic while minimizing disturbance. In areas where surface conditions will not support
construction traffic without stabilization measures, stone shall be used to create a stable travel
surface.
Materials:


Class A stone

Construction: Use existing gravel roads to access work areas. Existing roads are reinforced with
expanded geocell confinement systems, which shall be protected. In areas where extra
reinforcement is needed based on observations of rutting or destabilization under construction
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equipment traffic, place and smooth stone to thickness and aerial dimensions required to support
vehicles and equipment.
Maintenance and Removal: Topdress with additional stone as needed to prevent excessive rutting.
Access roads shall be restored to their pre-project conditions upon completion of construction, unless
otherwise directed by the Designer.
Method of Measurement: The quantity of temporary construction access road shall be considered
incidental to “Mass Grading”.
Basis of Payment:
Mass Grading (Bid Item # 4) ……………………………………………………………………… LS
1.05: ON-SITE INSPECTION BOX
Scope: Weather-proof on-site box to hold construction plans, specifications, permits and other
related documents.
Location: Place box near primary construction entrance and rain gauge.
Method of Measurement: The cost of the on-site inspection box will be made incidental to
“Mobilization”.
Basis of Payment:
Mobilization (Bid Item # 1) …………………………………………………………...…………. LS
1.06: VIDEO EXISTING CONDITIONS
Scope: Videoing the existing conditions prior to construction by the contractor is not required but is
highly recommended in order to protect the contractor from damage not incurred by the contractor.
The cost of video for existing condition will not be classified.
Mobilization (Bid Item # 1) …………………………………………………………...…………. LS

Section 2.0: Earthwork
2.01: SELECT TREE REMOVAL
Scope: This item involves removing trees and salvaging them for use in the stone toe, or removing
trees determined to be unsuitable for re-use.
Methods: The Designer shall mark select trees to be removed. Trees not marked for removal shall
be protected in place. In areas where grading encroaches within 10 feet of the drip zone of a tree to
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be protected, the Contractor shall install suitable tree protection fence or take other precautions and
install markings so as to prevent disturbance within this zone. No tree removal shall take place in
areas beyond the limits of disturbance.
Unless directed otherwise by the Designer, trees shall be cut at the base leaving no more than 12
inches projecting from the ground surface. Trees not suitable for use in project features shall be
chipped, burned (if allowed and locally permitted) or disposed off-site in a lawful manner no less
than once per week.
Method of Measurement: Select tree removal shall be considered incidental to “Mass Grading”.
Basis of Payment:
Mass Grading (Bid Item #4)…………………………………………………………………….…..LS
2.02: GRADING
Scope: Except as otherwise provided for in this section, the work covered by this item includes all
grading required to construct the measures shown on the plans, in accordance with NCDOT
Standard Specifications, Section 226, Comprehensive Grading.
Method of Construction: Grading shall be performed to the lines and grades indicated on the plans or
established by the Designer. The tolerance for grading shall be +/- 0.1 foot. The work shall include
excavation, placement and compaction or satisfactory disposal of all materials encountered within
the limits of the work necessary for the construction of the project. When the Designer considers the
encountered material as unsuitable, the material shall be excavated below the grades shown on the
plans and replaced with suitable material.
Grading shall include removal and re-use or on-site disposal of sediment deposits in the river
channel and in the adjacent park as indicated on the plans. All excavated materials that are not
required for the project or are unsuitable for fills, including non-native plants, shall be considered
waste and shall be hauled off the site at the Contractor’s expense. Stockpiled unsuitable materials
shall be disposed off-site in an approved, permitted site.
Subgrade Preparation: All roots, trash, debris and other unsuitable materials shall be removed
prior to placing any fill. The areas to receive fill shall be proofrolled to locate soft areas.
Proofrolling shall be performed with a minimum 20-ton smooth drum roller, a loaded 20-ton dump
truck or other procedures approved by the Designer. Proofrolling shall be done by making at least
two passes in each direction. Any soft materials indicated by proofrolling shall be removed and
replaced with controlled fill.
Berm Construction: The berm shall be constructed of compacted select fill from borrow sources.
Soil for select fill for the berm shall be clean low plasticity clayey soil classified in accordance with
ASTM D2487 as CL or SC. Select fill material shall be placed and spread in layers not more than
8 inches in uncompacted thickness. Layers should be started full out to the slope stakes and shall be
carried horizontal and parallel to the berm centerline with sufficient crown or slope to provide
satisfactory drainage during construction.
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After a layer of material has been dumped and spread, it shall be harrowed to break up and blend
the fill materials and to obtain uniform moisture distribution. Harrowing shall be performed with a
heavy disk plow, or other approved harrow, to the full depth of the layer. If one pass of the harrow
does not accomplish the breaking up and blending of the materials, additional passes of the harrow
shall be required, but in no case will more than four passes of the harrow on any one layer be
required for this purpose. When the moisture content and the condition of the layer are satisfactory,
the lift shall be compacted to a minimum of 95 percent of the maximum dry density as determined
by the Contractor in accordance with ASTM D698. The moisture content after compaction shall be
within the limits of 4 percentage points above optimum to 2 percentage point below optimum
moisture content as determined by ASTM D698.
The contractor shall hire a qualified testing firm to perform in-situ density testing at a frequency of
one per 10,000 square feet per lift, and for each different borrow material. Where density and/or
moisture content tests do not meet the minimum requirements as set forth herein, the Contractor
shall remove, replace and compact the berm material at no additional compensation. A retest shall
be required for every test that does not meet the minimum requirements for moisture and/or
density.
If the berm grading operation is discontinued, the surface of the previous lift shall be scarified to a
minimum depth of 4” prior to placing additional lifts. The Contractor is responsible for any/all
damage caused by his equipment and/or forces. Compaction by means of drop weights operating
from a crane hoist will not be permitted.
The berm shall not be constructed during periods when the berm material freezes while being
placed and compacted, nor shall any material be placed on soil that is frozen. Where the foundation
soil is frozen at a time when weather conditions are such that berm construction could be continued
without the material freezing as it is being placed and compacted, the Contractor may be permitted
to excavate the frozen foundation soil and proceed with the berm construction for so long as the
weather will permit, but only if and to the extent approved by the Designer, and with the
understanding that the additional costs involved shall be at the expense of the Contractor. The
frozen soil shall be removed and replaced with other suitable soil as may be necessary to construct
the berm.
River Channel and Floodplain Bench Grading: Soil used as fill in the floodplain bench shall be
clean material classified in ASTM D 2487 as any soil other than organic or peat. Fill shall be spread
and tracked in horizontal lifts not exceeding 12 inches in thickness at a moisture content within
approximately 5 percent of optimum. No specific compaction percentage is required for fill in the
floodplain bench, but the finished grade shall be firm and not subject to excessive deflection or
settlement under loaded dump trucks. Coarse sediment deposits removed from the river channel
and/or adjacent park areas that meets the material specifications presented herein may be re-used in
floodplain bench grading.
Finished Grades: The berm and floodplain bench shall be graded evenly to the slopes, grades and
dimensions indicated on the plans. Topsoil shall be placed in a uniform 3-inch lift on the berm top
and slopes to reach finished grade. On the floodplain bench, a uniform 6-inch lift of topsoil shall be
placed to reach finished grade. Prior to placement of topsoil, subgrades shall be ripped, scarified or
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otherwise roughened parallel to the bank to promote bonding with the topsoil lift. The topsoil shall
be lightly compacted with tracked equipment moving up and down slopes.
Before leaving the site each workday, all disturbed slopes shall have erosion control measures
installed as shown on the plans, as specified in this document and as directed by the Designer.
Work will be conducted in the regulatory floodplain and the Contractor must comply with the local
regulations for stockpiling excavated material on the project site.
Method of Measurement: The quantity of river channel and floodplain bench grading, coarse
sediment removal from the river and adjacent park areas, and re-use on-site or proper disposal, will
be measured for payment as a lump sum item under “Mass Grading”, which will include all material,
labor and associated expenses.
The quantity of berm construction will be measured for payment as a lump sum item under “Berm
Grading”, which will include all material, labor and associated expenses, including testing.
Grading to prepare the subgrade for stone toe shall be considered incidental to “Stone Toe”.
Basis of Payment:
Mass Grading (Bid Item # 4).……………..…………..…………………………………………….LS
Berm Grading (Bid Item # 5).……………..…………..…………………………………………….LS

2.03: BORROW EXCAVATION
Scope: The work of borrow excavation covered by this special provision shall consist of excavating,
hauling and using approved material from borrow sources as required in the plans. Except as
otherwise provided for in this section, the work covered by this item shall be performed in
accordance with NCDOT Standard Specifications, Section 230, Borrow Excavation.
Permitted Sources: Commercial borrow sites that have already been permitted will not require
evaluation of potential impacts to cultural and natural resources as described herein.
Contractor Furnished Sources: Before the approval of any contractor furnished borrow sources for
use on the project, the Contractor must obtain and provide to the Designer certification or approval
from the State Department of Cultural Resources, State Historic Preservation Officer and the US
Army Corps of Engineers stating that the proposed borrow excavation will not adversely impact
resources under their jurisdiction.
The approval of borrow sources furnished by the Contractor is also subject to the following
conditions:




Written proof of right from the property owner to access the site and take the material;
Sampling and testing in accordance with the NCDOT Borrow Pit Sampling Manual; and
A reclamation plan, except where borrow is obtained from a permitted, commercial source.
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The Contractor shall submit classification (ASTM D2487) and standard Proctor (ASTM D698) test
reports for each borrow material proposed for fill at least one week prior to importing borrow. If
the Contractor does not abide by this timeframe and imports borrow that does not meet the
requirements of these specifications, he shall remove the nonconforming borrow at his own cost.
Measurement and Payment: Borrow excavation to be paid will be the actual number of cubic yards
of approved material, measured in trucks excavated from the borrow source and used in the
completed and accepted work. Each truck will be measured and shall have a legible mark indicating
its capacity. Each truck shall be loaded to its capacity. The recorded capacity will be adjusted by
making a 25% deduction to allow for shrinkage and the adjusted capacity will be the quantity to be
paid.
Payment includes, but is not limited to, furnishing the source of the borrow, testing, providing and
implementing a development, use and reclamation plan, evaluation of potential stream, wetland and
endangered species impacts, obtaining permits and certifications, excavation, hauling and
construction of earthworks as indicated on the plans, and restoration of the source to acceptable
conditions.
Basis of payment:
Borrow Excavation (Bid Item # 6) ………………………..…………………………………….… CY
2.04: CLEARING AND GRUBBING
Scope: The work of clearing and grubbing covered by this special provision shall consist of the
cutting, removal, and satisfactory disposal of all vegetation including trees, root mass, underbrush,
shrubs and multi-trunk trees with a caliper of less than 12 inches (measured 2 feet above adjacent
ground), and debris, both natural and man-made.
Description: Clearing is defined as the cutting, removal and satisfactory removal of all woody
vegetation and debris. Grubbing is defined as the complete removal and satisfactory disposal (or
salvage) of herbaceous vegetation and root mat. Topsoil suitable for reuse on the project shall be
salvaged and stockpiled as described below.
Method of Construction: Clearing and grubbing shall be performed only to the extent necessary to
install the measures as shown on the plans. The Contractor shall obtain approval of clearing limits
from the Designer prior to commencing this work. The Contractor shall comply with all tree
removal identification and tree protection requirements shown on the plans and as directed by the
Designer.
Topsoil shall be stripped and stockpiled separately from other cleared and grubbed materials for later
re-use on graded areas. Topsoil shall be a sand/silt/clay soil mixture with approximately 2 to 8
percent organic matter and less than 5 percent of sticks, gravel, debris or other materials larger than
2 inches.
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The quantity of clearing, grubbing and topsoil stripping shall be limited to that needed for progress
of daily construction unless otherwise directed by the Designer. All debris resulting from clearing
and grubbing activities not otherwise suitable project applications becomes the property of the
Contractor and shall be satisfactorily disposed off-site in a lawful manner. If on-site burning is
allowed by local officials and is proposed, the Contractor shall obtain all applicable permits. Native
vegetation that is stripped from the disposal site may be chipped and re-used as mulch on the project;
non-native vegetation shall be disposed off-site.
Method of Measurement: The quantity of clearing and grubbing and topsoil stripping, stockpiling
and re-use will be made incidental to “Mass Grading”.
Basis of payment:
Mass Grading (Bid Item # 4) …………………..……………………………………………….. LS
2.05: DISPOSAL
Scope and Description: All excavated material not used in the project shall become the property of
the Contractor and shall be removed from the site. Any disposal of excavated material on private
property shall be conducted in accordance with applicable regulations and shall be done at the
Contractor’s risk. No suitable materials shall be removed from the site unless specifically approved
by the Designer. The Contractor is responsible for obtaining Sedimentation and Erosion Control and
any other permits necessary for disposal off-site.
Method of Measurement: The quantity of excess soil material disposal shall be made incidental to
“Mass Grading”.
Basis of Payment:
Mass Grading (Bid Item # 4) ……………..………………………………………………………. LS

Section 3.0: Structures
3.01: STONE TOE
Scope and Description: Stone toe shall be constructed of boulders with on-site cobble and gravel
filling voids and on-site hardwood limbs and logs incorporated below the base flow water surface.
The stone toe will form the foundation for geolifts on the river bank.
Construction method: River flow shall be diverted away from the work area as indicated on the plans
and in these specifications. Unless otherwise approved by the Designer, excavation to prepare the
channel for the installation of the stone toe shall be consecutive and continuous. On-site cobble and
gravel deposits above the design river bed shall be excavated and re-used in the stone toe, provided it
meets the material requirements indicated in the “Stone” section.
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All equipment shall be removed from the river at the end of each workday. Any accumulation of
sediment in the channel associated with stone toe installation shall be removed as needed during
construction and at the end of construction to prevent a downstream release of sediment. Upon
placement, boulders, stone and wood shall be in firm contact with subgrade materials or adjacent
materials such that they do not rock or slide.
Materials: Boulders and other stone for stone toe shall conform to the specifications in the “Stone”
section. Stone found on-site and approved by the Designer shall be used to the extent that it
conforms to these specifications.
Method of measurement: The quantity of stone toe to be measured for payment will be the actual
number of linear feet installed and accepted by the Designer. The payment will be considered as full
compensation for all material including stone, wood, labor, equipment and related expenses.
Excavation of on-site cobble and gravel necessary to reach the design river bed grades shall be
considered incidental to the stone toe item.
Basis of payment:
Stone Toe (Bid Item # 7)…….……..……………………….…………………..………….………..LF
3.02: GEOLIFT
Scope: A geolift is a composite of coir matting, soil and dormant cuttings placed in lifts on banks.
Materials: The face of geolifts shall be constructed with coir logs with coir matting surrounding the
coir logs. The coir logs shall be 12 inches in diameter and manufactured of 100% biodegradable
coconut fiber with a coir twine netting with a density of 9 pounds per cubic foot.
Coir logs shall be anchored to surrounding soil using 1-inch by 1-inch by 18-inch long hardwood
stakes. Coir matting shall meet the material specifications for “Coir Matting” as described in that
section. Coir matting stakes shall meet the material specifications for wooden stakes as described in
“Coir Matting”.
Soil used in geolifts shall be clean low plasticity clayey soil classified in accordance with ASTM
D2487 as CL or SC and at a suitable moisture content to allow for proper compaction. The organic
content of the geolift soil shall be approximately 3 to 5 percent. Soil amendments such as compost
may be required if the soil proposed for geolift construction lacks sufficient organic content.
Live stakes shall meet the material and species specifications indicated in “Live Stakes”
Method of Construction: A stone toe shall be constructed at the bottom of the geolift installation to
form an erosion resistant base and to provide a working platform above the baseflow water surface.
Stone sizes and foundation dimensions shall be as indicated on the plans.
The first lift shall be constructed as follows:
a.

Construct stone toe foundation;
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b.
c.
d.
e.
f.

Roll coir matting lengthwise parallel to flow, leaving approximately 2 feet of the roll width
beneath and behind the face of the geolift;
Place first coir log over the coir matting and anchor with 18-inch long wooden stakes;
Place 12 inches of suitable soil in two compacted 6-inch lifts;
Seed and mulch the top of the soil lift; and
Wrap the remaining matting over the top of the soil lift and install matting stakes at 3-foot
spacing.

The second and each subsequent lift shall be constructed in the same manner.
For construction outside of the dormant season, live staking will be performed during the next
dormant season, generally December through March.
Method of Measurement: The quantity of geolifts will be measured per linear foot over the full
height of the installation, properly installed and accepted by the Designer, including all coir logs,
coir matting, wooden stakes, soil, seed, mulch, labor, machinery, maintenance, hauling, preparing,
and installing of the item to complete the work in an acceptable manner. Live stakes shall be
measured and paid under “Live Stakes”. Stone toe shall be measured and paid under “Stone Toe”.
Basis of Payment:
Geolift (Bid Item # 8)…………………………………………………………………..……........... LF
3.03: STONE
Scope: Stone shall be furnished, stockpiled, placed and maintained for in-stream structures,
construction entrances, and for use in other locations as shown on the drawing or as directed by the
Designer.
Materials:
Stone for Boulders, Class A, Class B, Class 1 and on-site gravel and cobble shall be composed of
clean, tough, durable fragments free from fines, organic matter and deleterious substances. All stone
shall meet the approval of the Designer. Acceptance criteria for stone shall be as follows:
CLASS

Gravel
Cobble
A
B
1

REQUIRED STONE SIZES (INCHES)
MINIMUM AVERAGE MAXIMUM

0.1
2.5
2
5
5

1
8
4
8
10

2.5
14
6
12
17

Acceptance criteria for boulders shall be as follows:
CLASS

Length

REQUIRED BOULDER SIZES (FEET)
MINIMUM
AVERAGE
MAXIMUM

2

4
45

6

Width
Thickness

2
1

3
2

4
3

Method of Measurement: With the exception of Miscellaneous Stone, the cost of stone will be made
incidental to the various bid items in which it will be used.
The quantity of stone of the various classes to be measured for payment will be the number of tons
properly placed and accepted by the Designer.
Basis of payment:
Miscellaneous Class A Stone (Bid Item #9)……….……………………………………………...TON
Miscellaneous Class B Stone (Bid Item #10)………………….………………………………….TON
Miscellaneous Class 1 Stone (Bid Item #11)……………….…………………………….……….TON
Miscellaneous Boulders (Bid Item #12)……………….…….…………………………….……...TON

Section 4.0: Erosion Control
4.01: WATER DIVERSION
Scope: Water diversion is necessary in order to limit introduction of sediment to downstream waters
when working adjacent to the flowing river. The barrier type diversion is intended to shift river flow
to a portion of the river channel and away from the work area.
Materials and Description: The Contractor shall determine the appropriate length of each diversion
setup and multiple setups may be warranted based on site conditions, flow rates, number of barriers
and other factors. Concrete jersey barrier cofferdams shall be installed temporarily to separate the
work area from river flow. The contractor shall install the cofferdams with the least possible
disturbance to the existing river bed and banks. The diversion shall be temporary and the measures
shall be removed and the areas graded and stabilized per the plans when they are removed per the
Construction Sequence.
Alternatives to jersey barriers such as water-filled dams must be reviewed and approved by the
Designer prior to use on the site.
Work areas shall be dewatered as needed to maintain suitable work conditions. Flow out of the
dewatering pump shall be discharged to silt bags as shown on the plans. The Contractor shall be
responsible for selecting an appropriately sized dewatering pump and hoses to maintain suitable
working conditions on the land side of the barrier.
Method of Measurement: The quantity of water diversion shall be measured for payment as a lump
sum. The payment will include all materials, labor and equipment and shall include but not be
limited to barriers, sand bags, sheeting, dewatering pump(s), silt bag(s), multiple installations and
removal of the system.
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Basis of Payment:
Water Diversion (Bid Item # 13)………………………………………………………….……….. LS
4.02: SILT BAG
Scope: Silt bags are used to filter pumped effluent from work areas. This item includes the silt bag
and stone or wooden pallet foundation materials.
Material: The silt bag shall be constructed of Type 2 non-woven geotextile filter fabric as described
in Section 1056 of the Standard Specifications. Bag seams shall be sewn with double needed
machine using a high strength thread achieving a wide width strength of at least 60 pounds per inch.
Foundation stone shall meet the size and material specification for Class B stone.
Maintenance: Silt bags and inlet pipes shall be inspected daily for damage and blockage. Bags shall
be replaced when 75 percent full of sediment.
Method of Measurement: The quantity of silt bags and stone or pallet foundations shall be
considered incidental to “Water Diversion” and no separate payment shall be made.
Basis of Payment:
Water Diversion (Bid Item # 13)………………………………………………………….………... LS
4.03: COIR MATTING
Scope: Coir matting is used on graded stream banks and other slopes to stabilize underlying soils,
minimize erosion and promote seed germination.
Materials and Method of Construction: Coir matting shall be a machine-produced mat of 100
percent coconut fiber meeting the material properties of BioD-Mat 70 manufactured by RoLanka,
including:
Matrix
100 percent Coconut Fiber
Weight
23 oz/SY (780 g/m2)
Tensile Strength, wet
1488 x 1032 lb/ft minimum
Open Area (measured)
48 percent
Thickness
0.35 in minimum
Recommended Flow
12 feet/second
“C” Factor
0.002
Stakes shall be hardwood stakes 18 inches in length, nominally .56 inches square in cross section
and having a horizontal notch cut near the top to catch the matting. A nail projecting at least 1 inch
from both faces of the stake may be substituted for a cut notch.
In all areas where matting is to be used, the area shall be first seeded and mulched as specified in
“Temporary Seeding” and “Permanent Seeding”. Matting shall be securely fastened at the toe of
each treated area and over the crown of the bank as shown on the plans. The matting material shall
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be secured with stakes in a diamond pattern three feet on center overall and every three feet on the
overlapped seams. Overlap of the fabric shall be a minimum of 6 inches, with the uphill or upstream
matting edge extending over the downhill or downstream edge. Material shall be dry when placed.
The covered banks shall be smooth and neatly finished. The fabric shall not be in tension, but shall
be neatly placed against the surface. There shall be no voids under the surface of the matting at time
of acceptance by the Designer.
Methods of Measurement: The quantity of coir matting will be measured along the sloping face of
the bank by each square yard properly installed and accepted by the Designer, including all labor,
machinery, maintenance, hauling, preparing, and installing of the item to complete the work in an
acceptable manner. The payment will include stakes required to fasten the matting.
Basis of Payment:
Coir Matting (Bid Item # 20) ……………………………..………………………………………..SY
4.04: SILT FENCE
Scope: Silt fence is a temporary sedimentation control device consisting of geotextile fabric installed
between supporting posts. The silt fence intercepts water flow and decreases velocity, allowing
suspended particles to settle.
Material and Method of Construction: Locations for silt fences are shown on the plans. Silt fence
and supporting posts shall meet the material and installation specifications for in Section 1605 in the
Standard Specifications. Welded wire banking shall be 14 gauge with a maximum mesh spacing of
6 inches.
Maintenance: Inspect silt fences regularly at after each rain event. Make repairs immediately.
Remove sediment when accumulation reaches one-third of the height of the filter fabric. Avoid
undermining the fence when removing accumulated sediment. Install additional posts in areas of
sagging.
These works are temporary and shall be removed and the areas restored to their original state when
they are no longer needed or permanent measures are installed.
Method of Measurement: The quantity of silt fence to be measured for payment will be the actual
number of linear feet of silt fence installed and accepted by the Designer. The payment will include
all related material, labor, equipment and related costs.
Basis of Payment:
Silt Fence (Bid Item # 14)…………..…………………...……………………..………….…..….. LF

Section 5.0: Site Stabilization
5.01: TEMPORARY SEEDING
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Scope: This work shall consist of furnishing and installing all temporary herbaceous seed for all
areas disturbed by construction as indicated on the plans or as directed by the Designer.
Materials: Apply the following temporary seed, amendments and mulch for the periods indicated at
the listed rates:
Temporary Seeding (Do Not Apply Amendments to River Bank)
Date
Type
Planting Rate (lb/acre)
Jan. 1 – May 1
Rye Grain
120
Ground Agricultural Limestone
1,000
20-10-10 Fertilizer
750
Straw Mulch
4,000
May 1 – Aug. 15
German Millet
40
Ground Agricultural Limestone
1,000
20-10-10 Fertilizer
750
Straw Mulch
4,000
Aug. 15 – Dec. 30
Rye Grain
120
Ground Agricultural Limestone
1,000
20-10-10 Fertilizer
750
Straw Mulch
4,000
Areas amended for temporary seeding need no further amendment prior to permanent seeding
provided those areas are not disturbed after the initial amendments and temporary seed are applied.
Method of Construction: All areas to be seeded shall conform to the finished grades as specified on
the plans and be free of all weeds, trash, debris, brush, clods, loose rocks and other foreign materials
larger than 3 inches in diameter or length that would interfere with seeding. All gullies, washes or
disturbed areas that develop subsequent to final dressing shall be repaired prior to seeding. No
seeding shall be performed on frozen ground or when the temperature is 32˚ F (0˚ C) or lower.
Seeding shall be accomplished by using a broadcast spreader, or approved alternative seeding
method. All seeding equipment shall be calibrated before application so that the seed is applied
accurately and evenly to avoid misses and overlaps. Seed installed by a broadcast spreader shall be
capable of placing seed at the specified rate.
Seed shall be applied to soil that has been loosened or roughened in two different directions to a
minimum depth of 4 inches. The areas to be seeded shall then be rolled and raked to remove
ridges and fill depressions to meet finish grades. The Contractor shall limit subgrade and
finished grade preparation to areas that will be planted immediately. Prepared areas are to be
moistened prior to seeding when soil is dry but care shall be taken not to create muddy conditions.
Prepared areas are to be restored if eroded or otherwise disturbed after grading and before planting.
Seed shall be raked into the top ½ inch of soil, lightly rolled and watered with fine spray. Seeded
areas on stream banks shall be protected with coir matting. Other seeded areas shall be protected
with straw mulch within 24 hours after seeding. Mulch along haul roads and other upland areas
beyond the stream terrace slopes shall be anchored (not plowed) into the soil with a crimper.
Crimping is not required in floodplain or wetland areas.
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Maintenance shall begin immediately after seeding operations and continue until Final Acceptance.
Maintenance of seeded areas shall consist of watering, weed and pest control, fertilization, erosion
repair, reseeding and incidental operations as necessary to establish a healthy, vigorous, weed free
and disease free uniform stand of grass. All areas which fail to show a uniform stand of grass for any
reason shall be treated repeatedly until a uniform stand of at least 90% coverage is attained with no
bare area greater than five square feet.
Method of Measurement: The quantity of temporary seeding to be measured for payment will be the
actual number of acres seeded and accepted by the Designer. The payment will include all material,
labor, equipment and related costs.
Basis of Payment:
Temporary Seeding (Bid Item # 15)………….……………………………………………...……. AC
5.02: PERMANENT SEEDING
Scope: This work shall consist of furnishing and installing all herbaceous seed for the river bank,
floodplain bench, berm and other areas as indicated on the plans or as directed by the Designer.
Permanent Seeding shall occur in conjunction with Temporary Seeding where applicable. Areas
fertilized for Temporary Seeding shall be sufficiently fertilized for Permanent Seeding; additional
fertilizer is not required for Permanent Seeding.
Material: Seed shall consist of seed varieties specified in the table below, applied at the rates
indicated. Only certified seed shall be allowed.

Species Name
Sorghastrum nutans
Andropogon gerardi
Elymus virginicus
Juncus effuses
Panicum anceps
Carex vulpinoidea

Permanent Seed Mix
River Bank and Floodplain Bench
Seeding Rate: 20 lb/acre
Common Name
Indiangrass
Big Bluestem
Virginia Wildrye
Soft Rush
Beaked Panicgrass
Fox Sedge

Percentage
20
20
20
20
10
10

Berm
Creeping Red Fescue, Bluegrass, Ryegrass Mix
Seeding Rate: 150 lb/acre
Method of Construction: The methods of construction for temporary seeding shall apply to
permanent seeding. In riparian areas, temporary and permanent seeding shall be performed
concurrently to the extent practicable.
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The Contractor is responsible for reseeding portions or the entirety of the project site
following rain events that remove seed from previously seeded areas. The directive to reseed
will be at the sole discretion of the Designer and owner. All areas which fail to show a
uniform stand of grass for any reason shall be treated repeatedly until a uniform stand of at least
90% coverage is attained with no bare area greater than five square feet.
Method of Measurement: The quantity of permanent seeding to be measured for payment will be the
actual number of acres seeded and accepted by the Designer. The payment for permanent seeding
will be the full compensation of all material, equipment, labor and all related expenses, including
soil preparation, soil amendments and mulch stabilization. The contractor must guarantee 90%
permanent seeding coverage for a one-year period after acceptance.
Basis of Payment:
Permanent Seeding River Bank and Floodplain Bench (Bid Item # 16)………….………...……..AC
Permanent Seeding Berm (Bid Item # 17)…………………………………..…….………...…….AC
5.03: LIVE STAKES
Scope: Live stakes are dormant cuttings of native woody shrub species that are driven into a stream
bank or other area to promote rapid establishment of vegetation.
Material: Live branches, appropriately harvested and delivered, shall be trimmed of all side branches
and cut to at least 24 inches in length. Stakes shall have a minimum diameter of 0.5 inch, a
maximum diameter of 2 inches. Stakes shall be cut at a 45˚ angle at the larger or basal end, and cut
at a 15˚ angle at the top. The basal end is intended to take root and shall be installed in the ground.
All plant material shall be harvested locally (within the same physiographic Ecoregion and plant
hardiness zone) or purchased from a local nursery. All live stakes shall be dormant at time of
acquisition and planting, generally between November 15 and April 15. Live stake applications
shall use at least three of the species listed in the table below. Substitute species must be approved
by the Designer prior to installation. No more than 15 percent of the live stakes may be black
willow.
Live Stake Species
Scientific Name
Common Name
Cornus amomum
Silky Dogwood
Salix sericea
Silky Willow
Physocarpus opulifolius
Ninebark
Salix nigra
Black Willow
Sambucus canadensis
Elderberry
Cephalanthus occidentalis
Buttonbush
Method of Measurement: The quantity of live stakes to be measured for payment will be the actual
number of stems planted and accepted by the Designer. The payment for live stakes will be the full
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compensation of all material, equipment, labor and related expenses. The contractor must guarantee
80% live stake survivability for a one-year period after acceptance.
Basis of Payment:
Live Stakes (Bid Item # 18)…………………………………………..……………………...…….. EA
5.04: BARE ROOT TREES AND SHRUBS
Scope: Bare root seedlings of native woody tree and shrub species that are planted in floodplains and
other areas to promote rapid establishment of vegetation. Plants shall be refrigerated or immediately
heeled in moist soil, mulch or sawdust to protect plants from drying out.
Material: Dormant seedlings shall be planted vertically in holes made by a planting spade, dibble bar
or other means that meet the approval of the Designer. Holes shall be equal to the depth of the root
masses and of sufficient size to accommodate the entire root mass without cramping. Backfill holes
to match adjacent grades.
All plant material shall be harvested locally (within the same physiographic Ecoregion and plant
hardiness zone) or purchased from a local nursery. All plants shall be dormant at time of acquisition
and planting, generally between December 1 and March 15. Bare root trees and shrubs shall include
at least five of the species listed in the table below. Substitute species must be approved by the
Designer prior to installation.
Bare Root Species
Scientific Name
Common Name
Liriodendron tulipifera
Tulip tree
Platanus occidentalis
Sycamore
Alnus serrulata
Tag Alder
Physocarpus opulifolius
Ninebark
Hamamelis virginiana
Witch-hazel
Betula nigra
River Birch
Carya cordiformis
Bitternut Hickory
Lindera benzoin
Spicebush
Method of Measurement: The quantity of bare root trees and shrubs to be measured for payment will
be the actual number of stems planted and accepted by the Designer. The payment for bare root trees
and shrubs will be the full compensation of all material, equipment, labor and related expenses. The
contractor must guarantee 80% survivability for a one-year period after acceptance.
Basis of Payment:
Bare Root Trees and Shrubs (Bid Item # 19)…………………………………………..………… EA
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F O R M

OF

P R O P O S A L

Cane River Stabilization and Berm Repairs

Contract:

Yancey County

Bidder:
Date:

The undersigned, as bidder, hereby declares that the only person or persons interested in this proposal as principal or
principals is or are named herein and that no other person than herein mentioned has any interest in this proposal or in
the contract to be entered into; that this proposal is made without connection with any other person, company or parties
making a bid or proposal; and that it is in all respects fair and in good faith without collusion or fraud. The bidder
further declares that he has examined the site of the work and the contract documents relative thereto, and has read all
special provisions furnished prior to the opening of bids; that he has satisfied himself relative to the work to be
performed.

The Bidder proposes and agrees if this proposal is accepted to contract with
Yancey County

in the form of contract specified below, to furnish all necessary materials, equipment, machinery,
tools, apparatus, means of transportation and labor necessary to complete the construction of:
Cane River Stabilization and Berm Repairs

in full in complete accordance with the plans, specifications and contract documents, to the full and
entire satisfaction of Yancey County, with a definite understanding that no money will be allowed
for extra work except as set forth in the General Conditions and the contract documents, for the sum
of:
SINGLE PRIME CONTRACT:

Base Bid:
Dollars($)
General Subcontractor:

Subcontractor:

Lic

Lic

GS143-128(d) requires all single prime bidders to identify their subcontractors for the above subdivisions of work. A contractor whose bid
is accepted shall not substitute any person as subcontractor in the place of the subcontractor listed in the original bid, except (i) if the
listed subcontractor's bid is later determined by the contractor to be non-responsible or non-responsive or the listed subcontractor refuses
to enter into a contract for the complete performance of the bid work, or (ii) with the approval of the awarding authority for good cause
shown by the contractor.

ALTERNATES:
Should any of the alternates as described in the contract documents be accepted, the amount written below
shall be the amount to be "added to" or "deducted from" the base bid. (Strike out "Add" or "Deduct" as
appropriate.)

Alternate No. G-1

(Brief Description)

(Add) (Deduct)

Dollars($)
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GENERAL CONSTRUCTION CONTRACT:
Yancey County, NC
Item
1
2
3
4
5
6
7

Section
1.01
1.02
1.03
2.02
2.02
2.03
3.01

8
9
10
11
12
13
14
15

3.02
3.03
3.03
3.03
3.03
4.01
4.04
5.01

16
17
18
19

5.02
5.02
5.03
5.04

20

4.03

Cane River Stabilization and Berm Repairs,

Description
Mobilization
Construction survey
Temporary construction entrance
Mass grading
Berm grading (approx. 14 cy/lf x 350 lf)
Borrow excavation
Stone toe
Geolifts (three courses, includes all but
stone toe)
Misc Class A Stone
Misc Class B Stone
Misc Class 1 Stone
Misc Boulders
Water diversion
Silt Fence
Temporary seeding
Permanent seeding - river bank and
floodplain bench
Permanent seeding - berm
Live stakes
Bare root trees and shrubs
Base Bid =
Add Alternate
Coir matting

Quantity
1
1
1
1
1
5000
400

Unit
LS
LS
LS
LS
LS
CY
LF

400
20
0
0
0
1
200
0.70

LF
TON
TON
TON
TON
LS
LF
AC

0.4
0.3
400
200

AC
AC
EA
EA

600

SY

Unit Price

Bid
Amount

Total Bid: _______________________
UNIT PRICES
Unit prices quoted and accepted shall apply throughout the life of the contract, except as otherwise specifically noted.
Unit prices shall be applied, as appropriate, to compute the total value of changes in the base bid quantity of the work
all in accordance with the contract documents. The bidder further proposes and agrees hereby to commence work under
this contract on a date to be specified in a written order of the designer and shall fully complete all work thereunder
within the time specified in the General Conditions Article 21. Applicable liquidated damages amount is also stated in
the General Conditions Article 21.

54

Proposal Signature Page
The undersigned further agrees that in the case of failure on his part to execute the said contract and the bonds within ten
(10) consecutive calendar days after being given written notice of the award of contract, the certified check, cash or bid
bond accompanying this bid shall be paid into the funds of the owner's account set aside for the project, as liquidated
damages for such failure; otherwise the certified check, cash or bid bond accompanying this proposal shall be returned to
the undersigned.

Respectfully submitted this day of

(Name of firm or corporation making bid)

WITNESS:

By:
Signature

Name:
(Proprietorship or Partnership)

Print or type

Title______________
(Owner/Partner/Pres./V.Pres)

Address
ATTEST:
By:

License No.

Title:

Federal I.D. No.
(Corp. Sec. or Asst. Sec. only)

Email Address:
(CORPORATE SEAL)

Addendum received and used in computing bid:
Addendum No. 1

Addendum No. 3

Addendum No. 5

Addendum No. 6 __

Addendum No. 2

Addendum No. 4

Addendum No. 6

Addendum No. 7 __

55

FORM OF BID BOND

KNOW

ALL

MEN

BY

THESE

PRESENTS

THAT

__________________________________________________________________

________________
as

principal,

and

_______________________________________________, as surety, who is duly licensed to act as surety in
North Carolina, are held and firmly bound unto Yancey County as obligee, in the penal sum of
___________________________ DOLLARS, lawful money of the United States of America, for the payment
of which, well and truly to be made, we bind ourselves, our heirs, executors, administrators, successors and
assigns, jointly and severally, firmly by these presents.
Signed, sealed and dated this

day of

20

WHEREAS, the said principal is herewith submitting proposal for Cane River Stabilization and Berm
Repairs
and the principal desires to file this bid bond in lieu of making the cash deposit as required by G.S. 143-129.
NOW, THEREFORE, THE CONDITION OF THE ABOVE OBLIGATION is such, that if the principal
shall be awarded the contract for which the bid is submitted and shall execute the contract and give bond for
the faithful performance thereof within ten days after the award of same to the principal, then this obligation
shall be null and void; but if the principal fails to so execute such contract and give performance bond as
required by G.S. 143-129, the surety shall, upon demand, forthwith pay to the obligee the amount set forth in
the first paragraph hereof. Provided further, that the bid may be withdrawn as provided by G.S. 143-129.1

(SEAL)

(SEAL)

(SEAL)

(SEAL)

(SEAL)
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FORM OF CONSTRUCTION CONTRACT
THIS AGREEMENT, made the ____________ day of _____________ in the year of
20__
by
and
between
_______________________________
__________________________________________________________________
hereinafter called the Party of the First Part and Yancey County, hereinafter called the
Party of the Second Part.
WITNESSETH:
That the Party of the First Part and the Party of the Second Part for the
consideration herein named agree as follows:
1. Scope of Work: The Party of the First Part shall furnish and deliver all of the
materials, and perform all of the work in the manner and form as provided by the following
enumerated plans, specifications and documents, which are attached hereto and made a
part thereof as if fully contained herein: advertisement; Instructions to Bidders; General
Conditions; specifications; accepted proposal; contract; performance bond; payment bond;
workmen's compensation; public liability; property damage and builder's risk insurance
certificates; and drawings, titled:
“Construction Plans, Cane River Stabilization and Berm Repairs”

________________________________________________________________
Consisting of the following sheets:
Sheets 1 through 11

________________________________________________________________
Dated:

and the following addenda:

Addendum No

Dated:

Addendum No.

Dated:

Addendum No

Dated:

Addendum No.

Dated:

Addendum No

Dated:

Addendum No.

Dated:

Addendum No

Dated:

Addendum No.

Dated:

2. That the Party of the First Part shall commence work to be performed under this
agreement on a date to be specified in a written order of the Party of the Second Part and
shall fully complete all work hereunder within _____________ consecutive calendar days
from said date. For each day in excess thereof, liquidated damages shall be as stated in
General Conditions. The Party of the First Part, as one of the considerations for the
awarding of this contract, shall furnish to the Party of the Second Part a construction
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schedule setting forth planned progress of the project broken down by the various divisions
or part of the work and by calendar days as outlined in Article 14 of the General Conditions
of the Contract.
3. The Party of the Second Part hereby agrees to pay to the Party of the First Part
for the faithful performance of this agreement, subject to additions and deductions as
provided in the specifications or proposal, in lawful money of the United States as follows:
_______________________________________
____________
________________________________________ ($ __________________).
Summary of Contract Award:
4. In accordance with Article 28 and Article 29 of the General Conditions of the
Contract, the Party of the Second Part shall review, and if approved, process the Party of
the First Party's pay request within 30 days upon receipt from the Designer. The Party of
the Second Part, after reviewing and approving said pay request, shall make payments to
the Party of the First Part on the basis of a duly certified and approved estimate of work
performed during the preceding calendar month by the First Party, less five percent (5%) of
the amount of such estimate which is to be retained by the Second Party until all work has
been performed strictly in accordance with this agreement and until such work has been
accepted by the Second Party. The Second Party may elect to waive retainage
requirements after 50 percent of the work has been satisfactorily completed on schedule as
referred to in Article 28 of the General Conditions.
5. Upon submission by the First Party of evidence satisfactory to the Second Party
that all payrolls, material bills and other costs incurred by the First Party in connection with
the construction of the work have been paid in full, final payment on account of this
agreement shall be made within thirty (30) days after the completion by the First Party of all
work covered by this agreement and the acceptance of such work by the Second Party.
6. It is further mutually agreed between the parties hereto that if at any time after
the execution of this agreement and the surety bonds hereto attached for its faithful
performance, the Second Party shall deem the surety or sureties upon such bonds to be
unsatisfactory, or if, for any reason, such bonds cease to be adequate to cover the
performance of the work, the First Party shall, at its expense, within five (5) days after the
receipt of notice from the Second Party so to do, furnish an additional bond or bonds in
such form and amount, and with such surety or sureties as shall be satisfactory to the
Second Party. In such event no further payment to the First Party shall be deemed to be
due under this agreement until such new or additional security for the faithful performance
of the work shall be furnished in manner and form satisfactory to the Second Party.

58

IN WITNESS WHEREOF, the Parties hereto have executed this agreement on the
day and date first above written in ____________ counterparts, each of which shall without
proof or accounting for other counterparts, be deemed an original contract.
Witness:

__________________________________
Contractor: (Trade or Corporate Name)

____________________________
(Proprietorship or Partnership)

By: __________________________________
Title:
(Owner, Partner, or Corp. Pres. or Vice Pres. only)

Attest: (Corporation)
By:
Title:
(Corp. Sec. or Asst. Sec. only)

(CORPORATE SEAL)
Yancey County
Witness:
_______________

By:
Title:
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___________________
___________________

FORM OF PERFORMANCE BOND

Date of Contract:
Date of Execution:
Name of Principal
(Contractor)
Name of Surety:
Name of Contracting
Body:
Amount of Bond:
Project
KNOW ALL MEN BY THESE PRESENTS, that we, the principal and surety above
named, are held and firmly bound unto the above named contracting body, hereinafter
called the contracting body, in the penal sum of the amount stated above for the payment
of which sum well and truly to be made, we bind, ourselves, our heirs, executors,
administrators, and successors, jointly and severally, firmly by these presents.
THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the principal
entered into a certain contract with the contracting body, identified as shown above and
hereto attached:
NOW, THEREFORE, if the principal shall well and truly perform and fulfill all the
undertakings, covenants, terms, conditions and agreements of said contract during the
original term of said contract and any extensions thereof that may be granted by the
contracting body, with or without notice to the surety, and during the life of any guaranty
required under the contract, and shall also well and truly perform and fulfill all the
undertakings, covenants, terms, conditions and agreements of any and all duly authorized
modifications of said contract that may hereafter be made, notice of which modifications to
the surety being hereby waived, then, this obligation to be void; otherwise to remain in full
force and virtue.
IN WITNESS WHEREOF, the above-bounden parties have executed this
instrument under their several seals on the date indicated above, the name and corporate
seal of each corporate party being hereto affixed and these presents duly signed by its
undersigned representative, pursuant to authority of its governing body.
Executed in

counterparts.
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Witness:

____________________________________
Contractor: (Trade or Corporate Name)

_______________________________
(Proprietorship or Partnership)

By: ________________________________

Attest: (Corporation)

Title: _______________________________
(Owner, Partner, or Corp. Pres. or Vice
Pres. only)

By: _______________________________
Title: ______________________________
(Corp. Sec. or Asst. Sec. only)

(Corporate Seal)

___________________________________
(Surety Company)
Witness:

By: ________________________________

________________________________

Title: _______________________________
(Attorney in Fact)

Countersigned:
________________________________

(Surety Corporate Seal)

________________________________
(N.C. Licensed Resident Agent)

________________________________
________________________________
Name and Address-Surety Agency

________________________________
________________________________
Surety Company Name and N.C.
Regional or Branch Office Address
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FORM OF PAYMENT BOND
Date of Contract:
Date of Execution:
Name of Principal
(Contractor)
Name of Surety:
Name of Contracting
Body:
Amount of Bond:
Project

KNOW ALL MEN BY THESE PRESENTS, that we, the principal and surety above
named, are held and firmly bound unto the above named contracting body, hereinafter
called the contracting body, in the penal sum of the amount stated above for the payment
of which sum well and truly to be made, we bind ourselves, our heirs, executors,
administrators, and successors, jointly and severally, firmly by these presents.
THE CONDITION OF THIS OBLIGATION IS SUCH, that whereas the principal
entered into a certain contract with the contracting body identified as shown above and
hereto attached:
NOW, THEREFORE, if the principal shall promptly make payment to all persons
supplying labor/material in the prosecution of the work provided for in said contract, and
any and all duly authorized modifications of said contract that may hereafter be made,
notice of which modifications to the surety being hereby waived, then this obligation to be
void; otherwise to remain in full force and virtue.
IN WITNESS WHEREOF, the above-bounden parties have executed this instrument
under their several seals on the date indicated above, the name and corporate seal of each
corporate party being hereto affixed and these presents duly signed by its undersigned
representative, pursuant to authority of its governing body.
Executed in

counterparts.
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Witness:

____________________________________
Contractor: (Trade or Corporate Name)

______________________________________
(Proprietorship or Partnership)

By: ________________________________

Attest: (Corporation)

Title________________________________
(Owner, Partner, or Corp. Pres. or Vice
Pres. only)

By: ____________________________________
Title: ___________________________________
(Corp. Sec. or Asst. Sec.. only)

(Corporate Seal)

____________________________________
(Surety Company)
Witness:

By: ________________________________

________________________________

Title: _______________________________
(Attorney in Fact)

Countersigned:
________________________________

(Surety Corporate Seal)

________________________________
(N.C. Licensed Resident Agent)

________________________________
________________________________
Name and Address-Surety Agency

________________________________
________________________________
Surety Company Name and N.C.
Regional or Branch Office Address
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Sheet for Attaching Insurance Certificates
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NOTICE TO PROCEED
TO:
DATE:
PROJECT

You are hereby notified to commence WORK in accordance with the Agreement date
_______________, 20__, on or before __________________, 20___and you are to
complete the WORK within ___________ consecutive calendar days thereafter. The date
of completion of all WORK is therefore _____________________, 20___.

CONSULTANT/DESIGNER
_______________________________________
By: _____________________________________
TITLE: __________________________________

ACCEPTANCE OF NOTICE
Receipt of the above NOTICE TO PROCEED is hereby acknowledged by
________________ the __________ day of ____________________, 20___.

________________________
GENERAL CONTRACTOR
BY: _______________________
TITLE: ____________________
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CERTIFICATE OF COMPLETION
PROJECT:
LOCATION:
OWNER:
DESIGNER:
PRIME CONTRACTOR:
CONTRACTOR:
____________________________________________
I (we) certify that all work on the above referenced project has been completed according to
the plans, specifications, addenda and approved change orders and that the project is ready
for owner occupancy.
The final inspection was made on _________________, 20__. The guarantee period begins
on ________________, 20__, and shall terminate on ____________________, 20__.
The contractors report that final payments have been made to all material suppliers,
employees and subcontractors, and copies of their lien waivers are attached.
Builder's risk insurance was cancelled as of _________________, 20__, and a copy of the
cancellation notice is attached hereto.
The total time for completion as allowed in the contract plus granted time extensions is
________ days. The actual time required for completion was ________ days, and the
contractor(s) is/is not (are/are not) liable for liquidated damages. The contractor(s) has (have)
been notified of any proposed assessments of liquidated damages. Copies of each notification
and my (our) letter of recommendations as to the amount of liquidated damages are attached.
Copies of the following items are attached as indicated below:
Written guarantees: ___
Affidavits:
Contractor’s Affidavit of Release of Liens: __
Contractor’s Affidavit of Payment of Debts and Claims: __
Consent of Surety Company to Final Payment: __
Electronic As-built drawings: _______
Other required closing papers of the contractor:
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__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
__________________________________________________________________
There are no unsettled disputes between the owner and contractor, owner and designer, or the
designer and contractor at this time.
Signed this ________________ day of _____________ 20__.

(SEAL)
____________________
Designer Signature

Designer Name
Title
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Owner
Designer
CONTRACTOR'S

Contractor

AFFIDAVIT OF PAYMENT

Surety

OF DEBTS AND CLAIMS

Other

TO (OWNER)
CONTRACT FOR:
CONTRACT DATE:
PROJECT INFORMATION:
Name & Location:
State of:
County of:
The undersigned, pursuant to Article 33 of the General Conditions of the Contract, hereby certifies
that, he has paid in full or has otherwise satisfied all obligations for all materials and equipment
furnished, for all work, labor and services performed, and for all known indebtedness and claims
against the contractor for damages arising in any manner in connection with the performance of the
contract referenced above for which the owner or his property might in any way be held responsible.
SUPPORTING DOCUMENTS ATTACHED HERETO:
1. Consent of Surety to Final Payment. Whenever surety is involved, Consent of Surety is required.
Indicate attachment: (yes ) (no ).
The following supporting documents should be attached hereto if required by the owner:
a. Contractor's Release or Waiver of Liens, conditional upon receipt of final payment.
b. Separate Releases or Waivers of Liens from subcontractors and material and equipment
suppliers to the extent required by the owner, accompanied by a list thereof.
c. Contractor's Affidavit of Release of Liens.
CONTRACTOR:
Address:
By:
Subscribed and sworn to before me this __day of _______ 20__
Signature of Notary Public:
Printed Name of Notary Public:
My Commission Expires:

68

Owner
Designer
CONTRACTOR'S

Contractor

AFFIDAVIT OF

Surety

RELEASE OF LIENS

Other

TO: (OWNER)
CONTRACT FOR:
CONTRACT DATE:
PROJECT INFORMATION:
(Name & Location)

State of:
County of:
The undersigned, pursuant to Article 36 of the General Conditions of the Contract, hereby certifies
that to the best of his knowledge, information and belief, the Releases or Waivers of Lien attached
hereto include the contractor, all subcontractors, all suppliers of materials and equipment, and all
performers of work, labor or services who have or may have liens against any property of the owner
arising in any manner out of the performance of the contract referenced above.
SUPPORTING DOCUMENTS

CONTRACTOR:

ATTACHED HERETO:

Address:
By
Subscribed and sworn to before me
this
day of
Signature Notary Public:
Printed Name of Notary Public:
My Commission Expires:
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20

Owner
Designer
CONSENT OF SURETY

Contractor

COMPANY TO FINAL

Surety

PAYMENT

Other

PROJECT Name & Location:
TO: (OWNER)
CONTRACT FOR:
CONTRACT DATE:
CONTRACTOR:
In accordance with the provisions of the contract between the owner and the contractor as
indicated above, the (here inset name and address of surety company)
SURETY COMPANY
on bond of (here insert name and address of contractor)
CONTRACTOR
hereby approves of the final payment to the contractor, and agrees that final payment to the contractor
shall not relieve the surety company of any of its obligations to (here insert name and address of
owner)
OWNER
as set forth in said surety company's bond.
IN WITNESS WHEREOF,
the surety company has hereunto set its hand this
day of 20
___________________________________
Surety Company
___________________________________
Signature of Authorized Representative
Attest:
(Visible Seal):

___________________________________
Title
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PERMITS
 401 – Division of Water Quality; Water Quality Certification
 404 – Corps of Engineers NWP 27 Verification
 FLOODPLAIN DEVELOPMENT – No-Rise Certification
 NC DEQ - Land Quality (Pending 8/24/20)
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DocuSign Envelope ID: C5DC8327-B9C2-4704-9B08-83AC815A2B3B

June 16, 2020
DWR# 20-0618
Yancey County
Yancey County
Attn: Loren Deyton
110 Town Square, Room 11
Burnsville, NC 28714
Subject:

APPROVAL OF 401 WATER QUALITY CERTIFICATION WITH ADDITIONAL
CONDITIONS
Cane River Park Stream Bank Stabilization

Dear Mr. Deyton:
You have our approval for the impacts listed below for the purpose described in your
application dated May 7, 2020, received by the Division of Water Resources (Division) May 7,
2020, with fee received May 21, 2020, and additional information received June 12, 2020.
These impacts are covered by the attached Water Quality General Certification Number 4134
and the additional conditions listed below. This certification is associated with the use of
Nationwide Permit Number 13 once it is issued to you by the U.S. Army Corps of Engineers.
Please note that you should get any other federal, state or local permits before proceeding with
your project, including those required by (but not limited to) Sediment and Erosion Control,
Non-Discharge, Water Supply Watershed, and Trout Buffer regulations.
This approval requires you to follow the conditions listed in the enclosed certification(s) or
general permit and the following additional conditions:
1. The following impacts are hereby approved provided that all of the other specific and
general conditions of the certification are met. No other impacts are approved,
including incidental impacts. [15A NCAC 02H .0506(b) and/or (c)]

DocuSign Envelope ID: C5DC8327-B9C2-4704-9B08-83AC815A2B3B

Cane River Park Stream Bank Stabilization
DWR# 20-0618
401 Approval
Page 2 of 4

Type of Impact

Stream
S1
S2 (barrier diversion)

Amount Approved
(units)
Permanent

Amount Approved
(units)
Temporary

410 (feet)
430 (feet)

2. This approval is for the purpose and design described in your application. The plans and
specifications for this project are incorporated by reference as part of the certification. If
you change your project, you must notify the Division and you may be required to
submit a new application package with the appropriate fee. If the property is sold, the
new owner must be given a copy of this approval letter and General Certification and is
responsible for complying with all conditions. [15A NCAC 02H .0507(d)(2)]
3. The permittee shall report to the Asheville Regional Office any noncompliance with this
Certification, any violation of stream or wetland standards [15A NCAC 02B .0200]
including but not limited to sediment impacts, and any violation of state regulated
riparian buffer rules [15A NCAC 02B .0200]. Information shall be provided orally within
24 hours (or the next business day if a weekend or holiday) from the time the permittee
became aware of the circumstances. A written submission shall also be provided within
5 business days of the time the permittee becomes aware of the circumstances. The
written submission shall contain a description of the noncompliance and its causes; the
period of noncompliance, including exact dates and times, if the noncompliance has not
been corrected, the anticipated time compliance is expected to continue; and steps
taken or planned to reduce, eliminate, and prevent reoccurrence of the
noncompliance. The Division may waive the written submission requirement on a caseby-case basis.
4. The barrier diversion shall be limited in length to that which may be removed from the
Cane River prior to any storm event which would cause river flow to overtop the
diversion. [15A NCAC 02H .0506(b)(2)]
5. Disturbed areas within 50 feet of the Cane River associated with the project must be
adequately stabilized and storm ready at the end of each work day to prevent
sedimentation to the river. [15A NCAC 02H .0505(b)(2) and 15A NCAC 02B .0200]
6. Contact Lori Williams (lori.williams@ncwildlife.org) and Luke Etchison
(luke.etchison@ncwildlife.org) with the North Carolina Wildlife Resources Commission
at least three weeks before construction begins, so that rare and listed animals may be
relocated from the project area. [15A NCAC 02H .0506(b)(2)]
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Cane River Park Stream Bank Stabilization
DWR# 20-0618
401 Approval
Page 3 of 4

7. The designer or his designee shall supervise the installation of in-stream structures. [15A
NCAC 02H .0506(b)(2)]
8. Visual monitoring of the project shall be conducted at a minimum of quarterly for the
first year or two bankfull events (whichever is longer), and then annually until the site is
stable (particularly after storm events) and vegetation is successful. Any failures of
structures, streambanks, or vegetation may require future repairs or replacement,
which requires coordination with the Asheville Regional Office to ensure the stability
and water quality of the stream and downstream waters. [15A NCAC 02H .0506 (b)(2)
and (b)(3)]
This approval and its conditions are final and binding unless contested. [G.S. 143-215.5]
This Certification can be contested as provided in Articles 3 and 4 of General Statute 150B by
filing a written petition for an administrative hearing to the Office of Administrative Hearings
(hereby known as OAH) within sixty (60) calendar days.
A petition form may be obtained from the OAH at http://www.ncoah.com/ or by calling the
OAH Clerk’s Office at (919) 431-3000 for information. A petition is considered filed when the
original and one (1) copy along with any applicable OAH filing fee is received in the OAH during
normal office hours (Monday through Friday between 8:00am and 5:00pm, excluding official
state holidays).
The petition may be faxed to the OAH at (919) 431-3100, provided the original and one copy of
the petition along with any applicable OAH filing fee is received by the OAH within five (5)
business days following the faxed transmission.
Mailing address for the OAH:
If sending via US Postal Service:
Office of Administrative Hearings
6714 Mail Service Center
Raleigh, NC 27699-6714

If sending via delivery service (UPS,
FedEx, etc):
Office of Administrative Hearings
1711 New Hope Church Road
Raleigh, NC 27609-6285

One (1) copy of the petition must also be served to DEQ:
William F. Lane, General Counsel
Department of Environmental Quality
1601 Mail Service Center
Raleigh, NC 27699-1601
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Cane River Park Stream Bank Stabilization
DWR# 20-0618
401 Approval
Page 4 of 4

This letter completes the review by the Division under section 401 of the Clean Water Act as
described in 15A NCAC 02H .0500. Please contact Andrew Moore at 828-296-4684 or
Andrew.W.Moore@ncdenr.gov if you have any questions or concerns.
Sincerely,

G. Landon Davidson, P.G., Regional Supervisor
Water Quality Regional Operations
Asheville Regional Office
Enclosures:

cc:

GC 4134
Certificate of Completion

Alea Tuttle – ClearWater Environmental Consultants (via email)
Brandee Boggs – USACE Asheville Regulatory Field Office (via email)
Andrea Leslie – NCWRC (via email)
Stan Aiken – Division of Energy, Mineral and Land Resources (via email)
DWR ARO file
DWR 401 & Buffer Permitting Branch file
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WR Project No.: ______________________ County: _____________________________________________
Applicant: _______________________________________________________________________________________
Project Name: __________________________________________________________________________________
Date of Issuance of 401 Water Quality Certification: ________________________________________

Certificate of Completion
Upon completion of all work approved within the 401 Water Quality Certification or applicable Buffer
Rules, and any subsequent modifications, the applicant is required to return this certificate to the 401 and
Buffer Permitting Unit, North Carolina Division of Water Resources, 1650 Mail Service Center, Raleigh,
NC, 27699-1650. This form may be returned to DWR by the applicant, the applicant’s authorized agent, or
the project engineer. It is not necessary to send certificates from all of these.

Applicant’s Certification
I, _____________________________________, hereby state that, to the best of my abilities, due care and
diligence was used in the observation of the construction such that the construction was observed to be built
within substantial compliance and intent of the 401 Water Quality Certification and Buffer Rules, the
approved plans and specifications, and other supporting materials.
Signature: ______________________________ Date:_________________________________
Agent’s Certification
I, _____________________________________, hereby state that, to the best of my abilities, due care and
diligence was used in the observation of the construction such that the construction was observed to be built
within substantial compliance and intent of the 401 Water Quality Certification and Buffer Rules, the
approved plans and specifications, and other supporting materials.
Signature: ______________________________ Date:_________________________________
If this project was designed by a Certified Professional
I, ____________________________________, as a duly registered Professional ___________ (i.e.,
Engineer, Landscape Architect, Surveyor, etc.) in the State of North Carolina, having been authorized to
observe (periodically, weekly, full time) the construction of the project, for the Permitee hereby state that, to
the best of my abilities, due care and diligence was used in the observation of the construction such that the
construction was observed to be built within substantial compliance and intent of the 401 Water Quality
Certification and Buffer Rules, the approved plans and specifications, and other supporting materials.
Signature: ______________________________________
Date ____________________

Registration No. ________________

U.S. ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT
Action ID. 2020-00850

County: Yancey

GENERAL PERMIT (REGIONAL AND NATIONWIDE) VERIFICATION
Permittee:
Address:

Yancey County
110 Town Square Room 1
Burnsville, NC 28714
loren.deyton@yanceycountync.gov

Location description: 35.915397, -82.382960, 258 Whittington Rd Burnsville, NC 28714. PINs 989002851105000,
989004743836000
Description of projects area and activity:
This permit authorizes temporary impacts to the Cane River consisting of boulder/brush toe, geolifts, and coarse
sediment fill. Impacts to stream channels authorized by this permit total of 430 linear feet of the Cane River; 410' of
permanent impacts and 20' temporary impacts.
Attached are recommendations from the North Carolina Wildlife Resource Commission for your consideration. In
order to minimize adverse effects to the federally endangered species Appalachian Elktoe (Alasmidonta ravaneliana)
found at the project site, the following terms, conditions and conservation measures from the Biological Opinion
(USFWS, dated 07/13/20) are incorporated as special conditions of this permit authorization.
1.

No in-stream activities in the Cane River until mussel relocation has occurred through coordination with
the USFWS, Asheville Field Office (Jason Mays); NCWRC Lori Williams (lori.williams@ncwildlife.org)
and Luke Etchison(luke.etchison@ncwildlife.org); contact must be made at least three weeks before
construction begins, so that rare and listed animals may be relocated from the project area

2.

If during excavation/installation of stone/brush toe and geolifts or Floodplain Bench Restoration any
Appalachian Elktoe are found, then work will cease until coordination with USFWS can occur to relocate
discovered animals.
3. The existing 40-foot wide floodplain bench should be planted in native riparian trees and shrubs.
4. Tree removal on the berm should be limited to a few trees (primarily Black Walnut or trees that
are weak and threatening to fall) and primarily on the downstream end of the project.
5. Visual monitoring of the project shall be conducted at a minimum of quarterly for the
first year or two bankfull events (whichever is longer), and then annually until the site is
stable (particularly after storm events) and vegetation is successful.

Applicable Law:
Authorization:

Section 404 (Clean Water Act, 33 USC 1344)
Section 10 (Rivers and Harbors Act, 33 USC 403)
Regional General Permit Number or Nationwide Permit Number: 13
SEE SPECIAL CONDITIONS above and attached

Your work is authorized by the above referenced permit provided it is accomplished in strict accordance with the
attached conditions, above noted special conditions, and your submitted application and attached information dated
May 7, 2020. Any violation of the attached conditions or deviation from your submitted plans may subject the permittee
to a stop work order, a restoration order, a Class I administrative penalty, and/or appropriate legal action.
This verification will remain valid until the expiration date identified below unless the nationwide/regional authorization is
modified, suspended or revoked. If, prior to the expiration date identified below, the nationwide/regional permit authorization
is reissued and/or modified, this verification will remain valid until the expiration date identified below, provided it complies
with all requirements of the modified nationwide/regional permit. If the nationwide/regional permit authorization expires or is
suspended, revoked, or is modified, such that the activity would no longer comply with the terms and conditions of the
nationwide/regional permit, activities which have commenced (i.e., are under construction) or are under contract to commence
in reliance upon the nationwide/regional permit, will remain authorized provided the activity is completed within twelve months
of the date of the nationwide/regional permit’s expiration, modification or revocation, unless discretionary authority has been
exercised on a case-by-case basis to modify, suspend or revoke the authorization.

Activities subject to Section 404 (as indicated above) may also require an individual Section 401 Water Quality Certification.
You should contact the NC Division of Water Resources (telephone 919-807-6300) to determine Section 401 requirements.
For activities occurring within the twenty coastal counties subject to regulation under the Coastal Area Management Act
(CAMA), prior to beginning work you must contact the N.C. Division of Coastal Management.
This Department of the Army verification does not relieve the permittee of the responsibility to obtain any other required
Federal, State or local approvals/permits.
If there are any questions regarding this verification, any of the conditions of the Permit, or the Corps of Engineers regulatory
program, please contact Brandee Boggs at 828-271-7980, ext. 4224 or brandee.c.boggs@usace.army.mil.

Corps Regulatory Official: ___________________________

Date: July 30, 2020

Brandee C. Boggs

Expiration Date of Verification: March 18, 2022
CF: CEC alea@cwenv.com; USFWS jason_mays@fws.gov; NCWRC andrea.leslie@ncwildlife.org; Headwaters
Engineering andrew@headwaters-eng.com; NCDWR andrew.w.moore@ncdenr.gov; NCWRC lori.williams@ncwildlife.org;
NCWRC luke.etchison@ncwildlife.org

Action ID Number:

SAW-2020-00850

County: Yancey

Permittee:

Yancey County

Project Name:

SAW 2020-00850 Cane River Park Stream Bank Stabilization

Date Verification Issued: July 30, 2020
Project Manager:

Brandee C. Boggs

Upon completion of the activity authorized by this permit and any mitigation required by the permit,
sign this certification and return it to the following address:
US ARMY CORPS OF ENGINEERS
WILMINGTON DISTRICT
Attn.: Brandee
151 Patton Avenue, Room 208
Asheville, North Carolina 28801-5006
Please note that your permitted activity is subject to a compliance inspection by a U. S. Army Corps of
Engineers representative. Failure to comply with any terms or conditions of this authorization may

result in the Corps suspending, modifying or revoking the authorization and/or issuing a Class I
administrative penalty, or initiating other appropriate legal action.
I hereby certify that the work authorized by the above referenced permit has been completed in
accordance with the terms and condition of the said permit, and required mitigation was completed in
accordance with the permit conditions.

_______________________________________
Signature of Permittee

______________________
Date

United States Department of the Interior
FISH AND WILDLIFE SERVICE
Asheville Field Office
160 Zillicoa Street Suite #B
Asheville, North Carolina 28801

July 13, 2020

Scott Jones
Field Office Chief
U.S. Army Corps of Engineers
Asheville Regulatory Field Office
151 Patton Avenue, Room 208
Asheville, North Carolina 28801
Dear Mr. Jones:
Subject: Proposed Cane River Park streambank restoration in Yancey County, North
Carolina under Nationwide Permit 13
This document transmits the U.S. Fish and Wildlife Service's (FWS) biological opinion
(Opinion), based on our review of the proposed action and its effects on federally
endangered Appalachian elktoe (Alasmidonta ravaneliana). This document is written in
accordance with section 7 of the Endangered Species Act of 1973, as amended (16 U.S.C.
1531-1543) (Act). The primary applicant, Yancy County Parks and Recreation
Department, is represented by Headwaters Engineering (HWE) and ClearWater
Environmental Consultants (CWEC), collectively known as Applicants hereafter. The
project proposes the repair of a flood control berm damaged in a 2018 flood event. The
construction of the project is likely to have a negative effect on Appalachian elktoe
known to be present in the Cane River at this location, necessitating formal consultation.
This Opinion is based on information provided in a Biological Assessment (BA)
submitted to the Service on July 2, 2020; phone conferences, emails, personal
ommunications with experts on the affected species; and other sources of information. A
complete administrative record of this consultation is on file at this office.
In addition to the Appalachian elktoe, northern long-eared bat (Myotis septentrionalis, NLEB) is
known to be present in Yancey County and could be affected by tree removal. The proposed action
involves the removal of around 17 black walnut trees on the existing berm. The black walnut trees
are expected to negatively affect the planting of streamside vegetation intended to stabilize the
newly constructed riverbank. The removal of these trees meets the criteria outlined in the
Biological Opinion completed on the 4 (d) rule for northern long-eared bat completed on January 5,
2016. As such this activity is excepted from take prohibitions for this species. In addition to this
rule, Headwaters Engineering committed to removing as few trees as possible and limiting removal
only to those trees that are likely to affect the establishment of riparian vegetation. This
commitment reduced the number of trees to be removed from several dozen to around 17, a
substantial reduction that will allow the maintenance of some mature buffer trees along the river.
These remaining trees should provide adequate habitat for bats roosting and foraging in the area.
As such, we concur with the Not Likely to Adversely Affect determination that was included as an
attachment to the original Pre-Construction Notification (PCN) submitted on May 7, 2020.

CONSULTATION HISTORY
•
•
•

•

•
•
•
•
•

•

May 7, 2020 – Mr. Byron Hamstead (FWS) received email notification that Ms. Alea Tuttle
(CWEC) had submitted a PCN for the repair of the failed riparian berm at the Cane River Park
located along Whittington Rd. in Yancey County, North Carolina.
May 7, 2020 – Ms. Andrea Leslie (North Carolina Wildlife Resources Commission, NCWRC)
emailed Mr. Byron Hamstead and Mr. Jason Mays (FWS) to attend a phone discussion with
employees of NCWRC to discuss the project.
May 11, 2020 – A phone conference was held between Ms. Andrea Leslie, Dr. Luke Etchison,
Mr. Dylan Owensby (NCWRC) and Mr. Byron Hamstead and Mr. Jason Mays (FWS). These
two agencies discussed effects to state and federal listed species with a resolution to request that
the applicants agree to measures designed to reduce the adverse effects of the proposed action
and an intention to have an onsite meeting to gather project specific information and convey this
request.
May 27, 2020 – An onsite meeting was held with Ms. Andrea Leslie, Dr. Luke Etchison, Mr.
Dylan Owensby (NCWRC), Mr. Andrew Bick (HWE), Ms. Alea Tuttle (CWEC), and
representatives from Yancey County Parks and Recreation Department. Due to the ongoing
Covid 19 quarantine, representatives from USACE and FWS were not able to attend.
May 27, 2020 – A phone conference was held between Mr. Jason Mays (FWS) and Ms.
Brandee Boggs (USACE) to discuss the need for formal consultation on this project due to the
presence of federally endangered Appalachian elktoe known from this site.
June 15, 2020 – Mr. Byron Hamstead (FWS) was copied on a letter conveying
recommendations from the NCWRC to the USACE regarding avoidance and minimization to
avoid listed species.
June 22, 2020 – A phone conservation was held between Mr. Jason Mays (FWS) and Mr.
Andrew Bick (HEC) concerning additional engineering information needed to assess the effects
to the species.
June 26, 2020 – Mr. Jason Mays (FWS) was copied on the transmission of the requested
supplemental information concerning engineering, construction and avoidance measures sent
from Mr. Andrew Bick (HWE) to Ms. Brandee Boggs (USACE).
July 2, 2020 – A phone conference was held between Mr. Jason Mays (FWS), Ms. Brandee
Boggs (USACE), and Ms. Alea Tuttle (CWEC) to discuss the final submission of a request for
formal consultation with FWS. It was agreed that this request would include a permit condition
that HWE would contact the FWS and NCWRC at least 3 weeks prior to the start of in-water
construction so that a mussel and hellbender relocation can be attempted.
July 2, 2020 – Ms. Brandee Boggs (USACE) transmitted the BA and a request for formal
consultation to Mr. Jason Mays (FWS).

DESCRIPTION OF THE PROPOSED ACTION AND ACTION AREA
As defined in the Service's section 7 regulations (50 CFR 402.02), "action" means "all activities or
programs of any kind authorized, funded, or carried out, in whole or in part, by Federal agencies in
the United States or upon the high seas." The action area is defined as "all areas to be affected
directly or indirectly by the Federal action and not merely the immediate area involved in the
action." The direct and indirect effects of the actions and activities must be considered in
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conjunction with the effects of other past and present Federal, state, or private activities, as well as
the cumulative effects of reasonably certain future state or private activities within the action area.
This Opinion addresses only those actions for which we believe adverse effects may result. In their
BA, the applicants outlined those activities necessary to stabilize the riparian area along the Cane
River adjacent to the Cane River Park in Yancey County, North Carolina (35.914174/-82.384436,
Appendix A). Bank stabilization of this nature is not able to be performed without some activities
taking place in the wetted part of the river channels. As such, there will be disturbance of the stream
bed within the limits of disturbance, as shown on plan sheet, and turbidity associated with this
project may affect areas downstream from the proposed work and may impact the Appalachian
elktoe and its habitat for some distance downstream. Therefore, we designate the action area to
include all areas of direct impact from construction and areas adjacent to and downstream of
construction that may be affected by intermittent turbidity.
Information about project design is available in the plan sheets, Appendix B, and in the following
narrative project description below (copied from the BA in italics):
Project Overview
The project includes work on approximately 400 linear feet of the Cane River, which flows south
and west of the County’s Cane River Park. The river bank and a berm that provided flood control
to the park were damaged during Hurricane Florence in October 2018. The immediate project
reach of the Cane River is bordered on the north side by the county park and on the south side by
an agricultural field.
The objectives of the project include:
• Restoring the river bank and floodplain to improve aquatic habitats and provide protection
for the repaired berm;
• Re-building the berm using engineered fill;
• Removing coarse sediment deposits from the northern edge of the river channel and on
adjacent park lands; and
• Establishing native riparian trees and shrubs on the bank and buffer in order to reinforce
the bank soils and provide shade to the river.
The county obtained grant funding from FEMA to complete the work.
Construction Sequence
The contractor will proceed with construction according to the following sequence:
• Mobilize materials and equipment to the site.
• Using a track-mounted excavator operating from outside of the flowing water as much as
possible, place pre-cast concrete jersey barriers or similar barrier structures in the river at
the edge of the limits of disturbance.
• Place plastic sheeting and sand bags on the river side of the barrier using hand labor.
• Per the conditions of the June 16, 2020 Water Quality Certification, the length of the
diversion will be limited to that which may be removed from the river prior to any storm
that could causethe river to overtop the barrier.
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•
•
•

All in-stream work will take place behind the barrier.
Using excavators, gather wood debris and salvage for use in the boulder/brush toe.
Remove designated trees from the berm and haul salvaged logs and limbs to the
boulder/brushtoe location.
• Using excavator(s) and bulldozer(s), remove up to 8 inches of cobble and gravel deposits
the northern edge of the river channel and stockpile for later re-use.
• Install boulder/brush toe beginning in a 2-foot deep trench and extending about 2 feet
above the design river bed elevations.
• Once the boulder/brush toe has been installed over the entire length of the bank repair,
begininstalla tion of geolifts as follows:
a) Using hand tools, install roll of coir matting (generally 6.5 feet wide and 166 feet
long) lengthwise along the toe and anchor the matting to the foundation stone with
wooden stakes, leaving about 4 feet of the roll width to the river side of the
foundation stone;
b) Using hand tools, install and anchor coir logs (12-inch diameter by 10 feet long)
along the river side face of the geolift;
c) Using an excavator or bulldozer, spread and lightly compact imported sand/clay soil
in horizontal lifts behind the coir logs to reach the 12-inch lift thickness;
d) Seed and mulch the “tread’ portion of the geolift that will be exposed at the surface;
e) Wrap river side flap of coir matting over the coir logs and soil lift and anchor to top
of lift using wooden stakes; and
f) Proceed with remaining lifts according to steps a through e to reach the top of the
third course.
• Once the third and final course of geolifts is in place, remove sand bags and plastic
sheeting from the river side of the barriers, and use an excavator to lift the barriers from
the river and place them beyond the land side of the geolifts to be hauled away from the
work area.
• Restore river flow to its full width.
• Construction of the floodplain bench and berm will take place without a diversion in
place, but the contractor will be required to stabilize all earthwork by the end of each
workday in order to minimize the potential for downstream sedimentation should the river
stage rise.
If work proceeds according to the plan and the bank, floodplain and berm construction can be
completed without a major storm affecting the project site, we anticipate that impacts to aquatic
habitats will be negligible. We expect that typical summer thunderstorms would not cause the river
to overtop the diversion because the river would need to stage up about 3 feet above base flow for
this to occur. The likely worst-case scenario is that an unexpected storm causes the river to rise
quickly and the contractor is unable to fully remove the diversion or otherwise stabilize the work
area before it is flooded. High flows could destabilize partially-completed boulder/brush toe and
scour these materials and/or nearby bed materials. Once the boulder/brush toe is completed, the
size of the stone and the integrated nature of the installation is such that it will be highly resistant
to erosion. If high flows were to reach geolifts that were under construction, it is possible that some
of the soil used in the geolifts could be eroded and washed downstream. However, our observations
from previous work on the Cane River suggests that turbidity is likely be elevated from runoff
throughout the 64 square mile watershed and that any excess turbidity from the immediate work
area is likely to be minimal.
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Conservation Measures
Conservation measures represent actions, pledged in the project description, that the action
agency will implement in order to minimize the effects of the proposed action and further the
recovery of the species under review. Such measures should be closely related to the action
and should be achievable within the authority of the action agency. We consider the
beneficial effects of conservation measures in making our determination of whether the
project will jeopardize the species and in the analysis of incidental take.
In a project involving stream restoration, the intent is to remedy an erosional problem to
prevent future negative effects to the waterway. The nature of the necessary activities involve
construction within the waterway that will cause temporary turbidity within the system and
may result in harm to species or habitat. In this case, the Applicants have proposed to use the
best management practices available to minimize this effect and will respond adaptively to
minimize the effects of turbidity as they arise during construction. The Applicants have
committed to working constructively with representatives from the FWS to minimize the
effects to Appalachian elktoe and its habitat. The following conservation measures were
included in the BA as project commitments (copied from the BA in italics):
Conservation Measures
The design attempts to minimize impacts and maximize benefits to aquatic and terrestrial habitats
through the following measures:
•
•
•
•
•
•
•
•
•

Bank restoration will incorporate stone and brush extending into the base flow to promote
roughness, cover and habitat diversity;
A 40-foot wide floodplain bench planted in dozens of native riparian trees and shrubs will
be constructed between the restored river bank and the berm in order to provide shade on
the water and improve terrestrial habitats;
Per a request from the NC Wildlife Resources Commission, large rock will be placed in the
river bed to provide additional aquatic habitat diversity, specifically for eastern
hellbenders;
While removal of all trees from the existing berm would be preferred for berm stability, the
number of trees to be removed was reduced from the initial plan of several dozen to 17
(mostly black walnuts) and mature sycamores and buckeyes will be protected;
A staged coffer dam flow diversion will be used to divert river flow around all in-stream
work areas (the flow rate of the river is too large to operate an effective pump-around);
The contractor will be required to mobilize all equipment and materials necessary for the
project before beginning any work in the river or on the bank;
Silt fences will be installed on the river side of all temporary stockpiles;
The contractor will be required to stage his work such that disturbed areas along the river
bank will be stabilized with seeding, mulch and erosion control matting (as applicable)
prior to the end of each work day; and
In-stream work will be scheduled to take place during periods of low flow and the
contractor will be required to stay abreast of daily weather forecasts.
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In addition to the above measures, the Applicants have committed to working with the FWS
and NCWRC to perform a mussel relocation prior to disturbing activities in the Cane River.
HWE will give FWS and WRC at least two weeks notice prior to beginning their operation in
the Cane River. Biologists from the two agencies will remove Appalachian elktoe from the
areas where rock vanes will be placed to minimize the number of individuals killed by
placement of material in the river. Individuals found during the relocation effort will be moved
to a suitable location within the action area.

STATUS OF THE SPECIES
Appalachian elktoe (Alasmidonta ravaneliana)
Status: Endangered
Family: Unionidae
Listed: November 23, 1994. The Appalachian elktoe is a freshwater mussel endemic to the Blue
Ridge Physiographic Province of Western North Carolina. This species exists in several small
populations in the tributaries of the Little Tennessee River and French Broad River portions of the
Upper Tennessee River Watershed. Appalachian elktoe is sensitive to alteration of chemical and
physical habitat parameters within their habitat. These changes can result from alteration of the
upland habitat within their watershed by activities such as deforestation, agriculture, rural and
urban development, construction of dams and any other activity that may affect the quality or
quantity within the receiving water. They are also affected by direct effects to the water quality by
things such as non-point source pollution, wastewater discharges, and increased turbidity from
land disturbing activities. The Appalachian elktoe has suffered substantial declines in many of its
populations within the recent past. Due to the large size of the watersheds where Appalachian
elktoe are found, it is difficult to be certain about the relative effects of individual activities, but it
appears that Appalachian elktoe is particularly sensitive to habitat alteration from large land
disturbing activities. A comprehensive description of this species and its critical habitat is
available on the FWS website at: https://ecos.fws.gov/ecp0/profile/speciesProfile?spcode=F01J.

ENVIRONMENTAL BASELINE
Under section 7(a)(2) of the Act, when considering the effects of an action on federally listed
species, we are required to take into consideration the environmental baseline. The
environmental baseline includes past and ongoing natural factors and past and present impacts
from all Federal, state, or private actions and other activities in the action area (50 CFR
402.02), including Federal actions in the area that have already undergone section 7
consultation and the impacts from state or private actions that are contemporaneous with the
consultation in progress. The environmental baseline for this Opinion considers all projects
approved prior to the initiation of formal consultation.
The action area is adjacent to the Cane River Park, a Yancey County-owned sports complex
occupying roughly 2 acres along the Cane River. The adjacent land uses are rural and agricultural.
Prior to construction of the park, the land was in active agriculture and was protected by a
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levee/berm intended to keep rising waters of the Cane River out of the property. During unusually
high waters experienced due to Hurricane Florence 2018, a portion of the berm was washed away
and allowed the river to reroute a portion of its channel through the park.
The action area of the proposed project is adjacent to a long-term restoration site for the
Appalachian elktoe. In 2008, a toxic release from the nearby Burnsville Wastewater Treatment
Plant (WWTP) caused a fish kill and coincided with the loss of most of the Appalachian elktoe
from the Cane River. In 2012, biologists from the NCWRC and FWS began a restoration program
intended to re-establish Appalachian elktoe in the Cane River. Since that time, the restoration
effort has led to the release of over 32,000 juvenile Appalachian elktoe that were raised in the
NCWRC Aquatic Conservation Hatchery in Marion NC. The primary restoration area is adjacent
to the Cane River Park in the area of the proposed bank restoration. Recent surveys by NCWRC
biologists were able to determine that Appalachian elktoe are still present at this site, but due to the
difficulty of finding mussels in their natural habitat, it is presently unknown how many may be
present in the area of immediate disturbance. Due to the recent instability of the river bed within
the area to be repaired, it is likely that this area has not been stable long enough to provide suitable
habitat for Appalachian elktoe, but areas adjacent to the berm breach are likely to provide suitable
habitat.
In January 2020 the WWTP suffered another failure related to a leaking holding tank. Since that
time, the WWTP has been operating at or above capacity while a new holding tank is being built
resulting in the discharge of minimally treated sewage being discharged during times of high flow
due to rain events. Due to a water contact advisory issued by NC health and water quality
agencies, and the ongoing quarantine due to DOVID-19, we have been unable to thoroughly
determine the status of Appalachian elktoe in the action area at the time of this writing.

EFFECTS OF THE ACTION
Under section 7(a)(2) of the Act, "effects of the action" refers to the consequences, both direct
and indirect, of an action on the species or critical habitat. The effects of the proposed action
are added to the environmental baseline to determine the future baseline, which serves as the
basis for the determination in this Opinion. Should the effects of the Federal action result in a
situation that would jeopardize the continued existence of the species, we may propose
reasonable and prudent alternatives that the Federal agency can take to avoid a violation of
section 7(a)(2).
Repair of the bank/berm will require the excavation of large amounts of material out of the stream bed.
As stated earlier, it is unknown at present if the area of excavation is occupied by Appalachian elktoe.
A mussel relocation will be performed prior to the initiation of in-water excavation in an attempt to
salvage any animals that may be present in this area. Due to the recent flood damage and the unstable
nature of the excavated area, it is possible that the area is not suitable for Appalachian elktoe and that
none will be found. Based on previous surveys of this area, and knowledge about the density of
Appalachian elktoe in this area, and the small area proposed to be excavated, it is reasonable to assume
that only a small number of Appalachian elktoe would be present in the area of direct effects. We
estimate between 0-10 individuals would need to be moved out of harm’s way. An additional concern
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is the well-being of the Appalachian elktoe known to be present in the areas adjacent to the excavation
site. The Applicants have proposed to isolate the work area from the rest of the river by using concrete
barriers placed in the rivers. The work area will not be dewatered, so turbidity is still likely to be
noticeable around and downstream of the work area, but the concrete barrier should protect the work
area from high flows that could threaten the unstable new construction. We believe that the proposed
conservation measures make it unlikely that this increased turbidity will cause a lasting effect on the
population in the Cane River, but could cause short term effects to individuals close to the limits of
disturbance. Activities in the upland portion of this project are unlikely to affect the river due to
adequate erosion control and best management practices. The stabilization of the river is likely to
create long term beneficial effects related to the habitat stability in this area. Generally, stream bank
stabilization efforts are a trade off where short term negative effects of construction are offset by the
improved habitat stability provided by the stable bank structures. In order to improve the long-term
beneficial effects of the project, the Applicants have agreed to increase the habitat suitability of the area
around the newly constructed bank by placing large rocks in the channel. Large rocks provide extra
stability and provide places of refuge for aquatic species. It is anticipated that species recovery efforts
will continue at this location after construction is complete.
CUMULATIVE EFFECTS
Cumulative effects are the effects of future State, tribal, local, or private actions that are reasonably
certain to occur in the action area. Future Federal actions that are unrelated to the proposed action
are not considered under these effects because they require separate consultation pursuant to ESA §7
(USFWS and NMFS 1998).
There are currently no anticipated cumulative effects for this action area.

CONCLUSION
In this Opinion, we have determined that the level of take (0-10 individual elktoe) associated
with this project is not likely to result in jeopardy to the Appalachian elktoe due to the small
area involved and the low numbers of elktoe that will be directly affected. The long-term
stabilization of the habitat is likely to provide beneficial effects by providing stable areas for
mussel recruitment and improvements in the downstream habitat due to decreased sediment
transport into the river. The proposed action will provide a long-term benefit by improving
the stability of habitat in and around the action area. The Appalachian elktoe has high
representation in the adjacent watershed, the South Toe River, which provides a source of
population expansion in the greater area. Therefore, we have determined that this proposed
action will not result in jeopardy for this species.
INCIDENTAL TAKE STATEMENT
Section 9 of the Act and Federal regulations pursuant to section 4(d) of the Act prohibit the
taking of endangered and threatened species, respectively, without special exemption. Take is
defined as to harass, harm, pursue, hunt, shoot, wound, kill, trap, capture, or collect, or
attempt to engage in any such conduct. Harm is further defined to include significant habitat
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modification or degradation that results in death or injury to listed species by significantly
impairing essential behavioral patterns, such as breeding, feeding, or sheltering. Harass is
defined as intentional or negligent actions that create the likelihood of injury to listed species
to such an extent as to significantly disrupt normal behavior patterns, which include, but are
not limited to, breeding, feeding, or sheltering. Incidental take is defined as take that is
incidental to, and not for the purpose of, the carrying out of an otherwise lawful activity.
Under the terms of section 7(b)(4) and section 7(o)(2), taking that is incidental to, and not
intended as part of, the agency action is not considered to be prohibited under the Act,
provided that such taking is in compliance with the terms and conditions of this incidental
take statement.
Amount of Take Anticipated
We anticipate that incidental take of the Appalachian elktoe will occur as a result of this
project. It is impossible for us to accurately estimate the number of Appalachian elktoe
affected, so instead we anticipate that all individuals within the area where river bed
excavation will take place will be taken by removal or by mortality. Based on site
assessments and estimates of mussel density in the Cane River we anticipate that the
number within this area will be between 2 and 10. FWS has offered to help reduce the
effect of this take by moving any easily captured Appalachian elktoe out of harm’s way
and will relocate them in a suitable area nearby. Any Appalachian elktoe remaining
within the excavation area are likely to be affected by excavation or rock placement. In
areas downstream of the construction it is possible that Appalachian elktoe will be
adversely affected by a temporary increase in turbidity from the proposed action.
Effect of the Take
In this Opinion, we have determined that the level of take associated with this project is not
likely to result in jeopardy to the Appalachian elktoe due to the small area involved, and thus
low numbers of Appalachian elktoe affected, and the baseline conditions of the habitat. The
proposed action will affect a small amount of suitable habitat, but due to the beneficial habitat
improvement which should improve the suitability of habitat in and around the action area and
the small scale involved, we have determined this project will not greatly affect the Cane River
population.
Reasonable and Prudent Measures
The Service believes the following reasonable and prudent measures are necessary and
appropriate to minimize take of the Appalachian elktoe. These nondiscretionary measures
include, but are not limited to, the terms and conditions outlined in this Opinion.
•

The Applicants will minimize the area of disturbance within the action area to only the area
necessary for the safe and successful implementation of the proposed action.

•

The Applicants will coordinate implementation of the action with FWS so that species
biologists can assess the action area, as necessary.
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Terms and Conditions
In order to be exempt from the prohibitions of section 9 of the Act, the Applicants must comply
with the following terms and conditions, which implement the reasonable and prudent measures
described previously and outline required reporting and/or monitoring requirements. These terms
and conditions are nondiscretionary.
•
•
•

Construction within the Cane River may not begin until after mussel salvage operations are
completed.
The Applicants will provide FWS with an after-action report that describes the success of the action.
If live Appalachian elktoe are found in material excavated out of the river bed, excavation will
stop until FWS biologists can re-evaluate the work area and relocate animals.

CONSERVATION RECOMMENDATIONS
Section 7(a)(l) of the Act directs Federal agencies to use their authorities to further the purposes of
the Act by carrying out conservation programs for the benefit of endangered and threatened
species. The following conservation recommendations are discretionary agency activities to
minimize or avoid adverse effects of a proposed action on listed species or critical habitat, to help
implement recovery plans, or to develop information.
The FWS recommends that the Applicants incorporate as much habitat diversity as possible into
the project design. Native species require diverse habitats with lots of transitional zones between
habitat types. Stream restoration projects at times create a flow that is too uniform to mimic
natural habitat. Natural habitat is generally the most diverse around natural structures that provide
a flow refuge at high water. Where possible, we recommend stream features that add diversity to
the flow of water which generally leads to habitat diversity in the stream bed over time.

REINITIATION/CLOSING STATEMENT
This concludes formal consultation on the actions outlined in your BA dated July 2, 2020. As
provided in 50 CFR 402.16, reinitiation of formal consultation is required where discretionary
Federal agency involvement or control over the action has been retained (or is authorized by law)
and if: (1) the amount or extent of incidental take is exceeded, (2) new information reveals effects
of the agency action that may affect listed species or critical habitat in a manner or to an extent not
considered in this Opinion, (3) the agency action is subsequently modified in a manner that causes
an effect to the listed species or critical habitat not considered in this Opinion, or (4) a new species
is listed or critical habitat is designated that may be affected by the action. In instances where the
amount or extent of incidental take is exceeded, any operation causing such take must cease,
pending reinitiation.
If you or your staff have any questions concerning this Opinion, please contact Mr. Jason Mays of
our staff at 828/258-3939, Ext. 42226, or me, Ext. 42223. We have assigned our Log No. 20-363
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to this project; please refer to it in any future correspondence concerning this project.

Sincerely,

Janet Mizzi
Field Supervisor

Electronic copy to:
Mr. Andrew Bick, Headwaters Engineering, 45 Lotus Place, Asheville 28804
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Appendix A Location Map (from PCN)
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Appendix B Plan Sheets (from PCN)

North Carolina Wildlife Resources Commission
Gordon Myers, Executive Director
June 15, 2020
Ms. Brandee Boggs
U.S. Army Corps of Engineers, Regulatory Branch
151 Patton Avenue, Room 208
Asheville, North Carolina 28801-5006
SUBJECT:

Cane River Park Stream Stabilization
Cane River, Yancey County

Dear Ms. Boggs,
Biologists with the North Carolina Wildlife Resources Commission (NCWRC) reviewed an
application to reconstruct a berm on the Cane River, impacting 410 ft of the Cane River in Yancey
County. NCWRC staff attended a site visit on May 27, 2020. Our comments on this application are
offered for your consideration under provisions of the Clean Water Act of 1977 (33 U.S.C. 466 et.
seq.) and Fish and Wildlife Coordination Act (48 Stat. 401, as amended; 16 U.S.C. 661-667d).
This project should not affect wild trout reproduction and the activities do not need to be avoided
during the trout spawning moratorium. However, the site is part of the Cane River Aquatic Habitat, a
NC Natural Heritage Program natural area rated Very High due to the richness of rare species it
supports. Appalachian Elktoe [Alasmidonta raveneliana, US and NC Endangered (E)], Eastern
Hellbender [Cryptobranchus alleganiensis, US Federal Species of Concern (FSC), NC Special
Concern (SC)], Wavy-rayed Lampmussel (Lampsilis fasciola, NC SC), and Striped Shiner (Luxilus
chrysocephalus, NC SC) are found in the Cane River in the vicinity of the project. Due to the
sensitivity of these species to fine sediments, it is essential that excellent erosion and sediment
control be maintained during the project.
The project involves the reinstallation of a berm that was washed out during a major storm event two
years ago. Up to a certain river stage, this berm prevented the river from flooding a county park,
which is set in the 100-year floodplain. The application proposes to build this berm and the river
bank back to their former footprint by installing a boulder-brush toe/geolift in the current channel and
constructing 2 additional geolifts and a 40-ft wide floodplain bench, behind which the berm would be
constructed. In addition, areas of channel aggradation would be excavated. The in-channel work
would be performed in the dry by setting coffer dams at the edge of the work area and pumping water
out of the work area, which could be up to one-third of the current channel width in some locations.
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Both the bank and the 40-ft floodplain bench would be planted in native woody vegetation. The
berm would remain in herbaceous vegetation. In addition, some of the trees would be cleared on the
existing berm; however, where the berm is close to the river (upstream of the berm washout), mature
trees will remain in place.
A small pond may be filled and a playground constructed within its footprint. This pond provides
habitat for birds, amphibians, and various invertebrate species and also serves to retain stormwater.
We strongly suggest retaining it or constructing a similar feature elsewhere on the property.
We ask that the applicant reach out to Lori Williams (lori.williams@ncwildlife.org) and Luke
Etchison (luke.etchison@ncwildlife.org) at least 3 weeks before construction begins, so that rare and
listed animals can be relocated from the project area.
We offer the following recommendations to minimize impacts to fish and wildlife resources:
1. Be vigilant with sediment and erosion control during site staging, construction, and cleanup.
Disturbed areas must be stabilized each day; this is extremely important at this site.
2. Work should be done at low flows.
3. Any erosion control matting used should be free of nylon or plastic mesh, as this type of mesh
netting frequently entangles wildlife and is slow to degrade, resulting in a hazard that may last for
years.
4. Tree removal on the berm should be limited to a few trees (primarily Black Walnut or trees that
are weak and threatening to fall) mostly on the downstream end of the project; the designer
should clearly demarcate which trees can be removed and which should be retained.
5. The existing floodplain bench should be planted with native trees and shrubs, which should be
protected from removal.
6. Any channel disturbance should be limited to that which is necessary; excavation of the channel
should be minimized as much as possible.
7. Contact Lori Williams (lori.williams@ncwildlife.org) and Luke Etchison
(luke.etchison@ncwildlife.org) at least 3 weeks before construction begins on the South Toe
River.
Thank you for the opportunity to review and comment on this project. Please contact me at (828)
400-4223 if you have any questions about these comments.
Sincerely,
Andrea Leslie
Mountain Region Coordinator, Habitat Conservation Program
ec:

Andrew Bick, Headwaters Engineering
Alea Tuttle, Clearwater Environmental
Andrew Moore, NC Division of Water Resources
Byron Hamstead, US Fish and Wildlife Service
Luke Etchison and Lori Williams, NCWRC

